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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 3-1998) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of March 1998 follow. 
The last notice was published in the CUSTOMS BULLETIN on April 1, 1998. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, NW, 3rd floor, 
Washington, DC. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: April 22, 1998. 
JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 18, MAY 6, 1998 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: Customs Service, Treasury. 


ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts and refunds of Customs duties. For the quarter beginning April 
1, 1998, the rates will be 7 percent for overpayments and 8 percent for 
underpayments. This notice is published for the convenience of the im- 
porting public and Customs personnel. 


EFFECTIVE DATE: April 1, 1998. 
FOR FURTHER INFORMATION CONTACT: Ronald Wyman, Ac- 


counting Services Division, Accounts Receivable Group, 6026 Lakeside 
Boulevard, Indianapolis, Indiana 46278, (317) 298-1200, extension 
1349. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will 
be the short-term Federal rate plus three percentage points. The rates 
will be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service 
(IRS) on behalf of the Secretary of the Treasury based on the average 
market yield on outstanding marketable obligations of the U.S. with re- 
maining periods to maturity of 3 years or less, and fluctuate quarterly. 
The rates effective for a quarter are determined during the first-month 
period of the previous quarter. 

The IRS announced March 30, 1998, that the rates of interest for the 
third quarter of fiscal year (FY) 1998 (the period of April 1—June 30, 
1998) will be 7 percent for overpayments and 8 percent for underpay- 
ments. These interest rates are subject to change for the fourth quarter 
of FY-1998 (the period of July 1—September 30, 1998). 

For the convenience of the importing public and Customs personnel 
the following list of Internal Revenue Service interest rates used, cover- 





U.S. CUSTOMS SERVICE 


ing the period from before July of 1974 to date, to calculate interest on 
overdue accounts and refunds of Customs duties, is published in sum- 
mary format. 


Beginning Date Ending Date 
Before July 063075 
070175 013176 
020176 013178 
020178 013180 
020180 013182 
020182 123182 
010183 063083 
070183 123184 
010185 063085 
070185 123185 
010186 063086 
070186 123186 
010187 093087 
100187 123187 
010188 033188 
040188 093088 
100188 033189 
040189 093089 
100189 033191 
040191 123191 
010192 033192 
040192 093092 
100192 063094 
070194 093094 
100194 033195 
040195 063095 
070195 033196 
040196 063096 
070196 033198 
040198 063098 


Dated: April 22, 1998. 


DouG tas M. BROWNING, 
Acting Commissioner of Customs. 
[Published in the Federal Register, April 27, 1998 (63 FR 20682)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 18, MAY 6, 1998 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“RONSON CORPORATION” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“RONSON CORPORATION,” used by Ronson Corporation, a corpora- 
tion organized under the laws of the State of New Jersey, located at Cor- 
porate III, Campus Drive, PO. Box 6707, Somerset, New Jersey 08875. 

The application states that the trade name is used in connection with 
lighters and parts thereof, including pieces of sparking metal/flints, 
lighter fluid and liquefied petroleum gas for use in lighters, multi-pur- 
pose ignitres and the like, packaged chemical liquids such as multi-use 
spray lubricants, general purpose sport removers, leather, vinyl and 
rubber surface protectants/cleaners, electric shavers, cigar piercers, ci- 
gar and cigarette holders, pipe holders, broilers, electric knives, electric 
blenders, electric can openers, electric powered toothbrushes, other 
small electric appliance and writing instruments. 

The merchandise is manufactured in the United States. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before June 23, 1998. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1300 Pennsy]l- 
vania Avenue, NW, Ronald Reagan Building, 3rd Floor, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Johnson, In- 
tellectual Property Rights Branch, 1300 Pennsylvania Avenue, NW, 
(Reagan Building -3rd Floor), Washington D.C. 20229 (202-927-2330). 


Dated: April 17, 1998. 


JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, April 24, 1998 (63 FR 20444)] 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“RONSON CONSUMER PRODUCTS CORPORATION” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“RONSON CONSUMER PRODUCTS CORPORATION,” Ronson 
Consumer Products Corporation is a wholly owned subsidary of Ron- 
son Corporation and is located at 3 Ronson Road, Woodbridge, New 
Jersey 07095. 

The application states that the trade name is used in connection with 
lighters and parts thereof, including pieces of sparking metal/flints, 
lighter fluid and liquefied petroleum gas for use in lighters, multi-pur- 
pose igniters and the like, packaged chemical liquids such as multi-use 
spray lubricants, general purpose sport removers, leather, vinyl and 
rubber surface protectants/cleaners, electric shavers, cigar piercers, ci- 
gar and cigarette holders, pipe holders, broilers, electric knives, electric 
blenders, electric can openers, electric powered toothbrushes, other 
small electric appliance and writing instruments. 

The merchandise is manufactured in the United States. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before June 23, 1998. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1300 Pennsy]l- 
vania Avenue, NW,, Ronald Reagan Building, 3rd Floor, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Johnson, In- 
tellectual Property Rights Branch, 1300 Pennsylvania Avenue, 
NW.,(Reagan Building -3rd Floor), Washington D.C. 20229 
(202-927-2330). 


Dated: April 17, 1998. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 
[Published in the Federal Register, April 24, 1998 (63 FR 20444)] 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 18, MAY 6, 1998 


ANNOUNCEMENT OF PROGRAM TEST: 
IMPORTER COMPLIANCE MONITORING PROGRAM 


\GENCY: Customs Service, Treasury 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a test re- 
sarding the Importer Compliance Monitoring Program (formerly 
known as the Importer Self-Governance Program) with limited parti- 
cipation. The program is intended to promote compliance with Cus- 
toms laws and regulations regarding cargo processing and will afford 
mutual benefits to both Customs and the import community. Public 
‘comments concerning any aspect of this planned test are solicited. 


EFFECTIVE DATES: The program test will commence no earlier than 
July 1, 1998, and will continue through June 30, 1999. Written requests 
to participate in, and comments on, the program test must be received 
by June 1, 1998 


ADDRESSES: Written requests to participate in the program test, and 
written comments regarding any aspect of the planned test, should be 
addressed to William F Inch, Regulatory Audit Division, U.S. Customs 
Service, 1300 Pennsylvania Ave., N.W., Room 6.3A, Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: William F. Inch, (202) 
927-1100; Joseph C. Palmer, (312) 353-1218, Ext. 106; or Richard A. 
Fuller, (281) 985-6781. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Since passage of the Customs Modernization provisions (107 Stat. 
2170) contained in the North American Free Trade Agreement Imple- 
mentation Act (Public Law 103-182, 107 Stat. 2057, December 8, 1993), 
the primary goal of the trade compliance process has been to maximize 
importer compliance with U.S. trade laws, while facilitating the im- 
portation and entry of admissible merchandise. To meet these chal- 
lenges, Customs has undertaken a comprehensive effort to review, 
improve, and redesign the trade compliance process using established 
business practices, re-engineered tools, and new methodologies that 
improve customer service without compromising the enforcement as- 
pect of the Customs mission. 

One of the new methodologies developed is the compliance assess- 
ment procedure. This procedure allows Customs to determine the level 
of compliance based on an overall assessment of a company’s import op- 
erations. While the compliance assessment procedure provides both 
Customs and the company with an accurate benchmark concerning the 
adequacy of systems/internal controls and the degree of importer com- 
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pliance, it focuses primarily on the company’s last business year prior 
to the time the compliance assessment was conducted. 

Over time, however, events can occur within a company (e.g., merg- 
ers, system changes, loss of key personnel) that may potentially have an 
effect on its compliance. Accordingly, the Importer Compliance Moni- 
toring Program (ICMP; formerly known as the Importer Self-Gover- 
nance Program) was developed to allow interested importers to assess 
their own compliance with Customs laws and regulations. Over the past 
several months and after public consultations, Customs has identified 
necessary policies and procedures as bases to test this new program, 
pursuant to § 101.9(a) of the Customs Regulations (19 CFR 101.9(a) 
which permits the implementation of a test program or procedure de- 
signed to evaluate the effectiveness of new technology or operational 
procedures regarding the processing of passengers, vessels, or mer- 
chandise. The purpose of this document is to describe the proposed op- 
eration of the ICMP and to invite comments on, and requests to 
participate in, the planned ICMP test. 


Proposed Importer Compliance Monitoring Program 

In general, the ICMP is designed to enhance the cargo processing of 
participating importers. The ICMP is voluntary and does not require a 
company to have undergone or be scheduled for a Customs compliance 
assessment. Once notified of acceptance into the program, a consulta- 
tion process will begin with Customs. This is necessary to ensure that 


all parties have a mutual understanding of the importer’s business 
practices and the importer’s corresponding relationship to the pro- 
gram. 


Similar to a compliance assessment performed by Customs, the 
ICMP is a systemic overview of a company’s import operations and in- 
cludes both process and transactional reviews of those operations. 
Ideally, a group independent of the company’s importing function 
should conduct these reviews; use of outside professionals for this pur- 
pose is not required but may be done at the discretion of the importer. 
Process reviews include an annual preparation or updating of the flow- 
chart and narrative of the company’s import process. In addition, a 
macro test of value information is conducted to ensure that the compa- 
ny’s import transactions and those recorded in Customs systems are in 
general agreement. Transactional reviews utilize statistica sampling 
methodologies that are fully coordinated with Customs during the con- 
sultation process. Sampling errors will be evaluated based on the num- 
ber of errors and their materiality and, where applicable, a compliance 
improvement plan will be prepared and submitted to Customs outlin- 
ing actions taken or proposed to correct the cited deficiencies. Reports 
of sampling errors may be treated as prior disclosures under Part 162 of 
the Customs Regulations. Test participants are expected to retain all 
applicable documentation pertaining to these reviews. As necessary, 
Customs will validate the importer’s ICMP process and transactional 
reviews. 
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9, within 10 days of notification by Customs. 

To assure the best results possible for evaluation purposes, it is antic- 
ipated that those companies selected to participate in the ICMP test will 
complete all related requirements during the one-year test period 
However, because of the voluntary nature of 


this program, a company 
may discontinue its participation in the test at any time. 
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Removal from Test Participation 

During the one-year test period, the appropriate field director of Reg- 
ulatory Audit may remove a company from participation in the test for 
misconduct involving the following: 

(1) failure by the company to comply with ICMP requirements; 
or 

2) the presence of documented or alleged fraud, other investiga- 
tive activity, or failing to follow applicable Customs laws and regu- 
lations. 

Any decision proposing to remove a company from participation in 
the test may be appealed in writing to the Director, Regulatory Audit 
Division, Office of Strategic Trade, U.S. Customs Service, 1300 Pennsy]- 
vania Avenue, Washington, N.W, D.C. 20229 within 30 days of such ac- 
tion. The notice of proposed removal will apprise the company of the 
facts or conduct warranting removal. Should the company appeal the 
notice of proposed removal, it should address the facts or conduct 
charges contained in the notice and state how it does or will achieve 
compliance. However, in the case of willfulness or where public health 
interests or safety are concerned, the removal may be effective immedi- 
ately. 

Program Consultation 


One of the cornerstones of the ICMP is consultation afforded the im- 
porter by Customs. Prior to beginning the test, Customs will meet with 
each selected participant to discuss the company’s import operations. 
At this meeting, the nature and frequency of work to be accomplished 
during the test period will be identified, thus, assuring effective plan- 
ning and assignment of company and Customs resources and timely 
completion of the test. 


Comments and Evaluation of Test 


Customs will review all public comments received concerning any as- 
pect of the proposed program test and finalize requirements and proce- 
dures in light of those comments before commencing the test. 
Approximately 90 days after conclusion of the test, evaluations of the 
test will be conducted and final results will be made available to the 
public upon request. 


Dated: April 20, 1998. 


WILLIAM F. INCH, 
Director, Regulatory Audit Division. 


Published in the Federal Register, April 24, 1998 (63 FR 20442)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 22, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF “JINGLE BELL BERRY PICK” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a “Jingle Bell Berry Pick” under the Harmonized Tariff Schedule 
of the United States (HTSUS). Notice of the proposed revocation was 
published on March 4, 1998, in the CusToMs BULLETIN. One comment 
was received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch, (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 4, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 9, proposing to revoke New York Ruling Letter 
(NYRL) B84085 dated April 16, 1997. One comment was received in re- 
sponse to this notice. 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a “Jingle Bell Berry Pick” 

In NYRL B84085, Customs held, that a Jingle Bell Berry Pick was 
classifiable under subheading 8306.10.00, HTSUS, which provides for 
“Bells, gongs and the like, nonelectric, of base metal; statuettes and oth- 
er ornaments, of base metal; photograph, picture or similar frames, of 
base metal; mirrors of base metal; and base metal parts thereof.” 

In Midwest of Cannon Falls, Inc. v. United States, Court No. 
92-03-00206, 1996 Ct. Int’] Trade LEXIS 15 (Ct. Intl. Trade, January 
18, 1996) and Court No. 96-1271, 96-1279, 1997 U.S. App. LEXIS 
21617 (Fed. Cir. August 14, 1997) (hereinafter Midwest), the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive 
articles.” It then applied its conclusions to 29 specific articles to deter- 
mine whether they were included within the scope of the class. Accord- 
ing to the court, all of the articles were “festive.” 

Based on a review of the Midwest articles, Customs is of the opinion 
that the court has included within the scope of heading 9505, HTSUS, 
certain non-utilitarian articles containing representations of an ac- 
cepted symbol for a recognized holiday. For a detailed listing of those ar- 
ticles, holidays and symbols, see 32 CusToMS BULLETIN 2/3, dated 
January 21, 1998. 

In making a determination on the articles, the court applied the gen- 
eral criteria for classification set forth in United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 
429 U.S. 979 (hereinafter Carborundum). Therefore, for those articles, 
holidays and symbols not specifically recognized in Midwest, Customs 
will apply the general criteria for classification set forth in Carborun- 
dum. 

Application of the Carborundum criteria leads Customs to believe 
that the expectation of the ultimate purchaser, channels of trade, envi- 
ronment of sale, use in the same manner as merchandise which defines 
the class and recognition in the trade of this use, all indicate that this 
‘Jingle Bell Berry Pick” is principally used as a “festive article.” There- 
fore, the “Jingle Bell Berry Pick” is classifiable under heading 9505, spe- 
cifically, subheading 9505.10.5020, which provides for “Festive, 
carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof: Articles for Christ- 
mas festivities and parts and accessories thereof: Other: Other.” Head- 
quarters Ruling Letter 960561, revoking NYRL B84085, is set forth as 
the attachment to this document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. $1625 does 
not constitute a change of practice or position in accordance with sec- 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
1 20, 1998 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


ATTACHMENT 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC, April 20, 1998. 
CLA-2 RR:CR:GC 960561 MMC 
Category: Classification 
Tariff No. 9505.10.5000 
IMPORT MANAGER 
ATIONAI 
»k Drive, Suite 200 


L B84085 revoked: Jingle Bell Berry Pick 
.. ANDREWS 
May 8, 1997, you requested reconsideration of New York Ruling Letter (NYRL) 
B84085, dated April 16, 1997, issued to Bath & Body Works, Inc. which held that a “Jingle 
sell Berry Pick” was classifiable under heading 8306 of the Harmonized Tariff Schedule of 
1e United States (HTSUS). Heading 8306, HTSUS, provides for “[b]ells, gongs and the 
ike, nonelectric, of base metal; statuettes and other ornaments, of base metal.” Upon fur- 
examination, we are of the opinion that the “Jingle Bell Berry Pick” is properly classi- 
under heading 9505, HTSUS, which provides for “[flestive, carnival or other 
entertainment articles, including magic tricks and practical joke articles; parts and acces- 
sories thereof.” A sample as well as a January 6, 1998, supplemental submission were for- 
warded for our review 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NYRL B84085 was published, on March 4, 1998, in the CUSTOMS BULLETIN 

Volume 32, Number 9. One comment was received in response to the notice. 


ic 
oy 


Facts 


he article is identified as a “Jingle Bell Berry Pick.” It consists of 3 red metal bells, 
3 green plastic holly leaves and several strands of twisted wire. The completed article has 
the appearance ofa holly sprig. After importation it was attached to a gift pack which was 
sold by Bath and Body Works only during the 1997 Christmas holiday season. The gift set 
consisted of a decorative whitewashed gold and iron sleigh which contained a bed of irides- 
cent tensile on top of which was placed bottles of bubble bath, body splash and body lotion. 
A bar of translucent soap completed the gift pack. The gift pack was shrink wrapped and 
tied off by a velvet gingham bow. The subject pick was wired to the bow to give the illusion of 
“sleigh bells” when the product was moved. A gingham gift tag was also attached to the 
bow. According to the importer, the pick was imported for this one seasonal promotion and 
will not be imported again. 
Issue: 


Whether the “Jingle Bell Berry Pick” is classifiable as a base metal ornament under 
heading 8306, HTSUS, or as a “festive article” under heading 9505, HTSUS. 





Law and Analysis 


Classification under the HTSUS, is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The headings under consideration are as 
follows 

8306 Bells, gongs and the like, nonelectric, of base metal; statuettes and other or 
naments, of base metal; photograph, picture or similar frames, of base metal; 
mirrors of base metal; and base metal parts thereof 

9505 Festive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and aecessories thereof 

Note 1(1) to Chapter 95, HTSUS, states, in pertinent part, that, “[t]his chapter does not 
cover (1) [bJells, gongs or the like of heading 8306.” Therefore, if the articles are clas 
sifiable as bells, they are excluded from classification as “festive articles.” The one com- 
ment received in response to the notice suggested that the article may be classifiable as a 
bell in heading 8306, HTSUS 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the HTSUS. While not legally binding, and there- 
fore not dispositive, the ENs provide a commentary on the scope of each heading of the 
HTSUS and are thus useful in ascertaining the proper classification of merchandise under 
the System. Customs believes the ENs should always be consulted. See, T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989). EN 83.06, states, in pertinent part, that: 

The heading also excludes 


(a) 
(f) Articles incorporating bells, e.g., dog collars (heading 42.01), certain musical in- 
struments (e.g., tambourines) (Chapter 92), toys (heading 95.03). 
As this article is a decorative berry pick which incorporates bells, according to EN 83.06, it 
is not described by heading 8306, HTSUS. Therefore, the “Jingle Bell Berry Pick” is not 


excluded from classification in heading 9505, HTSUS 

In Midwest of Cannon Falls, Inc. v. United States, Court No. 92-03-00206, 1996 Ct. Int’] 
Trade LEXIS 15 (Ct. Intl. Trade, January 18, 1996), and Court No. 96-1271, 96-1279, 1997 
U.S. App. LEXIS 21617 (Fed. Cir. August 14, 1997) (hereinafter Midwest), the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive articles.” It then 
applied its conclusions to 29 specific articles to determine whether they were included 
within the scope of the class “festive articles.” According to the court, all of the articles 
were classifiable as “festive.” 

In making its determination on the articles, the court gave consideration to the general 
criteria for classification set forth in United States v. Carborundum Company, 63 CCPA 98, 
C.A.D. 1172, 536 F 2d 373 (1976), cert. denied, 429 U.S. 979 (hereinafter Carborundum) 
Therefore, for those articles involving holidays, and symbols not specifically recognized in 
Midwest, Customs will consider the general criteria set forth in Carborundum in deter- 
mining whether the article is of a class or kind of good known as “festive articles.” Those 
criteria include: the general physical characteristics of the article, the expectation of the 
ultimate purchaser, channels of trade, environment of sale (accompanying accessories, 
manner of advertisement and display), use in the same manner as merchandise which de- 
fines the class, economic practicality of so using the import, and recognition in the trade of 
this use. 

Customs has always recognized Christmas as a festive holiday for tariff purposes and 
certain articles created from artificial foliage have been recognized as associated with the 
Christmas holiday season, including holly berries and leaves. Picks made of such foliage 
rave not previously been recognized by Customs as articles which fall within the class of 
“festive articles.” However, an application of the Carborundum factors indicates that the 
‘Jingle Bell Berry Pick” falls within the scope of the class, “festive articles.” The pick has 
the physical appearance of holly and contains small red bells in place of the holly berries 
Furthermore, both the environment of sale and the expectation of the ultimate purchaser 
is that the pick serve as a decoration for an article which could be presented as a gift. More- 
over, it is used in the same manner as merchandise which defines the class, in that it isa 
decoration which is a symbol for a recognized holiday season. Finally, its limited use to the 
holiday season is recognition of its use by the trade as a “festive article.” 
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this analysis, Customs is of the opinion that the expectation of the ultimate 
environment of sale, use in the same manner as merchandise which defines the 
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ecognition in the trade of this use, all indicate that this ‘Jingle Bell Berry Pick” 
icipally used as a “festive article.” Therefore, the “Jingle Bell Berry Pick” is classifi 
nder heading 9505, specifically, subheading 9505. 10.5020, which provides for “[fles 
il or other entertainment articles, including magic tricks and practical joke 


ticles; parts and accessories thereof: [a]rticles 


for Christmas festivities and parts and ac- 
“eof olther o|ther.’ 


Jingle Bell Berry Pick” is classifiable under subheading 9505.10.5020, HTSUS, as 


ve, carnival or other entertainment articles, including magic tricks and practical 
articles; parts and accessories thereof: [a|rticles for Christmas festivities and parts 


ind accessories thereof: [o]ther: [o]ther. 


NYRL B84085 is revoked. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be 
come effective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
- decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
ition in accordance with section 177.10(c)(1), Customs Regulations [19 CFR 
Ne] 
MARVIN AMERNICK 
for John Durant, Director 


Commercial Rulings Division 


MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF PLASTIC LAWN ORNAMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of plastic lawn ornaments. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse, for consumption on or after July 6, 
1998. 


FOR FURTHER INFORMATION CONTACT: John G. Black, Senior 
Attorney, Commercial Rulings Division, (202) 927-1317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 4, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Vol. 32, No. 9, proposing to modify New York Ruling Letter (NY) 
A87030, issued September 18, 1996, pertaining to the classification of 
plastic lawn ornaments and inviting comments on the correctness of 
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the proposed modification. No comments were received in response to 
the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of plastic lawn ornaments. 

In New York Ruling Letter (NY) A87030, issued on September 18, 
1996, Customs ruled that eight styles of painted plastic birds were clas- 
sifiable in subheading 3926.40.0000, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), the provision for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 
3914: Statuettes and other ornamental articles.” 

This ruling was brought to Customs attention when the initial re- 
questor provided additional information, not available at the time of 
the initial request, stating that some of the same products are being sold 
as hunting decoys. Products that are marketed and sold as hunting de- 
coys and are principally used as such are not classified as lawn orna- 
ments, but in the provision for hunting decoys in heading 9507, 
HTSUSA. 

Customs is modifying NY A87030 to reflect the proper classification 
of those products used as decoys, classifiable in heading 9507, HTSUSA. 
HQ 961335, modifying A87030, is set forth as an attachment to this doc- 
ument. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: April 15, 1998. 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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{ATTACHMENT 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Ye DC, April 15, 1998 


CLA-2 RR:CR:GC 961335 JGB 
Category: Classification 
l'ariff No. 9507.90.8000 


ANDI SIEGEL 
INC 
9007 S. Howell Avenu 
tlwaukee, WI 5320 


Painted plastic birds used as lawn ornaments and hunting decoys; NY A87030 Modi- 


ea 


Ms. SIEGEI 
[his is in reference to New York Ruling Letter (NY) A87030 issued to you on September 
1996, on behalf of Carry-Lite Inc. regarding the classification under the Harmonized 
f Schedule of the United States Annotated (HTSUSA) of plastic lawn ornaments from 
taly. We have reviewed this ruling in light of the information provided in the letter sent by 
your firm, dated November 21, 1996, and have determined that Customs erred in NY 
487030 by classifying all of the articles as other articles of plastics in subheading 
3926.40.0000, HTSUSA 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the Nor = American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 ogee 2057), on March 4, 1998, Customs 
published a notice in the CUSTOMS BULLETIN, Vol. 32, No. 9, proposing to modify New York 
Ruling Letter (NY) A87030, issued September 18 1996, pertaining to the classification of 
plastic lawn ornaments and inviting comments on the correctness of the proposed modi- 
fication. No comments were received in response to this notice 


Facts 


lhe initial ruling identified eight articles depicted in a submitted brochure which were 
said to be used as garden ornaments to simulate wildlife. These items included: item 
#1750, Flamingo; item #591, Swan; item #5500, DXL Canada Goose; item #6752, Per- 
egrin Falcon; item #6052, Great Horned Owl; item #590, Canada Goose; item #1500, Her- 
on, and item #9885, Pheasant. We note that four of the items are also included in the 
Carry-Lite/Sport Plast Hunting Decoys catalog issued by your client, and that those ar- 
ticles appear to be designed and principally used as hu — decoys. As the letter from your 
firm indicates, those articles are as follows: item #6052, Great Horned Owl; item #1500, 
Heron; item #590, Canada Goose and item #5500, DLX Canada Goose 


Issu 


Whether articles which by their design and construction appear to be principally used as 
hunting decoys, but which are also marketed and sold as lawn ornaments, are classified in 
heading 9507, HTSUSA, as decoy “birds” or as other articles of plastics in heading 3926, 
HTSUSA 


Law and Analysis 


Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 

he tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

Heading 9507 provides for “Fishing rods, * * * decoy ‘birds’(other than those of heading 
9208 or 9705) and similar hunting or shooting equipment; parts and accessories thereof.” 


1 
} 
ings of t 





U.S. CUSTOMS SERVICE 21 


This heading by its terms is governed by use, that is, articles classified therein must be used 
for fishing, hunting, shooting, or as decoys 

Use provisions are governed by the Additional U.S. Rule of Interpretation l(a) which 
states that: “1. In the absence of special language or context which otherwise requires— 
(a) a tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of im 
portation, of goods of that class or kind, to which the imported goods belong, and the con- 
trolling use is the principal use.” Principal use is that use which exceeds any other single 
use of the article. 

Additional U.S. Rule 1(a) requires an analysis of the use of the product to arrive at the 
correct classification. Any product may havea variety of uses, but the rules of tariff classifi- 
cation require that the product be classified according to that use that exceeds all other 
single uses of goods of that class or kind. With regard to the decoys/lawn ornaments in this 
case, the products appear to possess features that adapt them for use as hunting decoys, 
namely, non-glare paint, flat bottoms, leaded or weighted keel for stability and ballast, o 
hooks, a stake, hangers, chain and anchors, or other anchoring system to permit effective 
decoy use. These characteristics indicate that the products fit within a class of goods used 
as hunting decoys. Moreover, there appear to be no characteristics inconsistent with their 
use as decoys. 

Heading 3926 provides for “Other articles of plastics and articles of other materials of 
headings 3901 to 3914.” This provision could describe the product, ifthere were no heading 
for decoy “birds” and similar hunting or shooting equipment. However, this residual plas 
tics provision cannot take precedence over a specific use provision. 

Your client may be augmenting the sales of its decoys by advertising and selling them as 
realistic lawn ornaments and this use may be financially beneficial to him. However, at 
least four of the articles are, by their construction and characteristics, within the class of 
goods principally used as hunting decoys and must be classified accordingly. The other 
birds covered by NY A87030, namely, the Flamingo‘ #1750), the Swan (#591), the Peregrin 
Falcon (#6752), and the Pheasant (#9885) do not fall into the class of decoy birds, because 
such birds are not used as decoys. They remain classified in subheading 3926.40.0000 
HTSUSA, as “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Statuettes and other ornamental articles.” 


Holding: 


Item #5500, DXL Canada Goose; item #6052, Great Horned Owl; item #590, Canada 
Goose; and item #1500, Heron are classified in subheading 9507.90.8000, HTSUSA, the 
provision for “Fishing rods, * * * decoy ‘birds’(other than those of heading 9208 or 9705) 
and similar hunting or shooting equipment; parts and accessories thereof: Other: Other, 
including parts and accessories: Other, including parts and accessories” dutiable at the col- 
umn one general rate of 9 percent ad valorem. NY A87030 is modified accordingly. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CusTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c) a not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF INSECT TRAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying New York Ruling Letter (NYRL) 880892 
dated December 14, 1992, concerning the classification of insect traps. 
Notice of the proposed modification was published on March 18, 1998, 
in the CUSTOMS BULLETIN, Volume 32, No. 11. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, Office of Regulations and Rulings (202) 
927-1396. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of insect traps. A notice informing the public of the proposed 
modification and inviting comment was published in the Customs BUL- 
LETIN on March 18, 1998, Volume 32, No. 11. No comments were re- 
ceived in response to that notice. 

The traps under consideration may be imported alone, or as part of a 
trap assembly which includes the trap, a tripod-type trap stand, and a 
“bonder” or clamp to attach the trap to the stand. In some cases, the 
traps may be imported with attractants and/or insecticides. The traps 
are designed for long term use, while the bait is generally replaced twice 
each year. The beetles are lured into the trap by using pheromones and 
collide with the barrier trap during their flight to tree stands. They fall 
through the trap slots and slide down the smooth inner sides of the trap 
into the collecting pan. The trapped beetles can then be killed by crush- 
ing, or the inside of the collection well can be coated with an insecticide. 

Customs is modifying NYRL 880892, dated December 14, 1992, to re- 
flect the proper classification of insect traps which are imported with 
attractants (pheromones) in heading 3808, Harmonized Tariff Sched- 


ule of the United States (HTSUS), which provides for insecticidal prod- 
ucts. 
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These insect traps were initially classified in heading 3926, HTSUS, 
which provides for other articles of plastic, whether or not they were im- 
ported with attractants (pheromones). After reviewing the circum- 
stances and details of the case, Customs has determined that there is a 
significant difference between traps which are imported with attrac- 
tants and traps which do not have attractants. Accordingly, the ruling 
needs to be modified to reflect what Customs now believes to be the 
proper classifications. Headquarters Ruling Letter HQ 961299, which 
modifies NY 880892, is set forth as an Attachment to this document. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effec- 
tive 60 days after its publication in the CUSTOMS BULLETIN. Publication 
of rulings or decisions pursuant to 19 U.S.C. 1625 (c)(1) does not consti- 
tute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 21, 1998. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, April 21, 1998. 
CLA-2 RR:CR:GC 961299ptl 
Category: Classification 
Tariff No. 3808 and 3926.90.9090. 
Mr. HENRY HOFHEIMER 
EL-TECH TECHNOLOGY, INC 
7 Woodland Avenue 
Larchmont, NY 10538 


Re: Insect traps, Beetle Slot Traps; NY 880892 modified. 


DEAR MR. HOFHEIMER 

In New York Ruling (NY) 880892, issued to you on December 14, 1992, Customs ruled 
that the beetle slot traps or trap assemblies, either when imported empty, or when im- 
ported with attractants and/or insecticides and packed together for retail sale, will be clas- 
sified under subheading 3926.90.9090, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for other articles of plastics, other. Customs has reviewed that 
ruling and determined that it needs to be modified with respect to the classification of the 
traps when imported with attractants. Therefore, NY 880892 is modified as set forth in this 
ruling. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub.L. 103-182, 107 Stat. 2057), notice of proposed revocation 
of NY 880892 was published on March 18, 1998, in the CUSTOMS BULLETIN, Volume 32, No 
11. No comments were received in response to the notice. 


Facts: 


According to the descriptive literature submitted with your request of November 30, 
1992, the traps are used to trap bark beetles. Each trap measures approximately 50 cm in 
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length, 14 cm in width, and 60 em in height. It may be suspended on a cord stretched be 
tween two trees, or mounted onto a stand. The beetles are lured into the trap by using pher- 
omones in dispensers and collide with the barrier trap during their flight to tree stands. 
The trap may be baited with one or several dispensers. The beetles fall through the trap 
slots and slide down the smooth inner sides of the trap into the collecting pan. The trapped 
beetles can then be killed by crushing, or the inside of the collection well can be coated with 
an insecticide. The purpose of the traps is to control the pest population in forests 

The traps may be imported alone, or as part ofa trap assembly which includes the trap, a 
wood tripod-type trap stand, and a “bonder” or clamp (the composition or construction of 
which is not described) to attach the trap to the stand. In some cases the traps may be im- 
ported with attractants and/or insecticides. The traps are designed for long term use, while 
the bait is generally replaced twice each year. 
Isst 


What is the proper classification of the subject insect traps? 
Law and Analysis 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. In understanding the language of the HTSUS, the Harmonized 
Commodity Description and Coding System Explanatory Notes may be utilized. The Ex- 
planatory Notes (ENs), although not dispositive or legally binding, provide acommentary 
on the scope of each heading of the HTSUS, and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The beetle slot traps are primarily made of plastic. They can be set up for operation by 
being hung from plastic coated wire or set upon a wooden frame assembly stand, such asthe 
tripod with which it may be imported. The operative component of the insect trap assembly 
is the pheromone which lures the intended insect to the trap so that it can be captured. 
Your literature identifies three different pheromone baits: “Chalcoprax”, “Linoprax”, and 
“Pheroprax”. The trap can apparently be used with any of the baits. However, without this 
pheromonecomponent, the traps would be little different from elaborately designed plastic 
devices with little or no ability to significantly reduce the insect population (the insecticide 
component would not be effective without the pheromone). When NY 880892 was issued, 
Customs was not aware of the significance the pheromone played in the effectiveness of the 
trap 

Depending on the configuration of the particular shipment, there are several combina- 
tions of articles which may be present at the time of importation. It would be possible to 
import the trap alone, the trap assembly, or either with the pheromone attractant and or 
insecticides. 

When the traps are imported with the attractant, they form a complete pheromone- 
based trap system whether or not the remaining trap assembly components or the insecti- 
cides are included. 

Heading 3808, HTSUS, provides for insecticides, rodenticides, fungicides, herbicides, 

* * put upin formsor packings for retail sale or as preparations or articles * * * . Classifi- 
cation at the subheading level is dependent upon the type and chemical structure of the 
article. Pursuant to EN 3808 (I), attractants which are “used to attract insects to traps” 
are considered to be insecticides. Accordingly, when the traps are imported with the attrac- 
tant, they will be classified by application of GRI 1, as insecticidal articles within heading 
3808, HTSUS. 

When the traps or trap assemblies (with or without the non-attractant insecticide) are 
imported without the attractant, they will classified as they were in NY 880892. 
Holding: 


When imported with an attractant (pheromone), the insect traps or trap assemblies de- 
scribed above, are considered to be insecticidal products within heading 3808, HTSUS. 
Classification at the subheading level will depend upon the actual chemical structure of the 
pheromone. 

When not imported with an attractant, the insect traps, which are constructed of plastic, 
whether imported separately or together with other components of the trap assemblies, 
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are classified under the provisions for other articles of plastic, other, other, in subheading 
3926.90.9890, HTSUS. 

NY 880892 is modified accordingly. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625 (c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)) 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF METHOXY MORPHINAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of methoxy morphinan, also known as “3-methoxy morphinan,” 


hereinafter as “3mm.” The merchandise is an intermediate used in the 
bulk manufacture of pharmaceuticals. Notice of the proposed revoca- 
tion was published on March 11, 1998, in the Customs BULLETIN. No 
comments were received in response to the notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, Commercial Rulings Division at 202-927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 11, 1998, a notice of proposed revocation of NY 889472, 
dated September 23, 1993, was published in the CUSTOMS BULLETIN, Vol- 
ume 32, Number 10. No comments were received in response to the no- 
tice. In NY 889472, dated September 23, 1993, Customs concluded that 
3mm was classifiable under subheading 2933.90.80, Harmonized Tariff 
Schedule of the United States (HTSUS), which provides for other aro- 
matic heterocyclic compounds with nitrogen hetero-atom(s) only: 
products described in additional U.S. note 3 to section VI. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)] as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 889472 to reflect the proper tariff clas- 
sification of methoxy morphinan in subheading 2933.40.70, HTSUS, 
which provides for covering compounds containing a quinoline or iso- 
quinoline ring system (whether or not hydrogenated), not further 
fused: other: other: other, because it more specifically describes the mer- 
chandise. HQ 958619 revoking NY 889472 is set forth as an attachment 
to this document 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
Dated: April 15, 1998. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
Attachment] 


LATTACHMENT |} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, April 15, 1998. 
CLA-2 RR:CR:GC 958619 RTR 
Category: Classification 
Tariff No. 2933.40.70 
Mr. KEVIN MAHER 
C-AIR CUSTOM HOUSE BROKERS-FORWARDERS, IN( 
153-66 Rockaway Boulevard 
Jamaica, NY 11434 


Methoxy morphinan; subheadings 2933.40.70, 2933.90.79 (formerly 2933.90.80); NY 


889472 revoked 
AR Mr. MAHER 
This is in reference to NY Ruling 889472, which was issued to you on behalf of Reddy- 
moor, Inc., on September 23, 1993, pursuant to your request for a binding ruling on 
2thoxy morphinan. Samples, products of Hyderabad, India, were submitted for our ex- 
amination. Methoxy morphinan, also known as “3-methoxy morphinan,” is referred to 
hereinafter as “3mm.” 
Facts 
lhe subject merchandise is an intermediate used in the manufacture of bulk pharmaceu- 
tical chemicals. In NY 889472, Customs concluded that 3mm was classifiable under sub- 
heading 2933.90.80, Harmonized Tariff Schedule of the United States (HTSUS), which 
provides for other aromatic heterocyclic compounds with nitrogen hetero-atom(s) only: 
products described in additional U.S. note 3 to section VI. 


Issues 


Whether 3mm, which contains an isoquinoline ring structure specified in subheading 
2933.40.70, HTSUS, is properly classifiable in subheading 2933.90.80, HTSUS (now sub- 
heading 2933.90.79, HTSUS). Whether methoxy morphinan is classifiable as a “drug” un- 
der the HTSUS. 


Law and Analysis: 
Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
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determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitutes the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the ENs should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989 

he tariff provisions under consideration are as follows 

2933 


2933.¢ 


Heterocyclic compounds with nitrogen hetero-atom(s) only 
Compounds containing a quinoline or isoquinoline ring-system 
whether or not hydrogenated), not further fused in the structure 
Other 
Other 


Other 
Aromatic or modified aromatic 
Other 
Products described in additional U.S. note 3 to sec- 


tion VI 


In NY 889472, Customs concluded that 3mm was classifiable in subheading 2933.90.80, 


HTSUS, which provides for other aromatic heterocyclic compounds with nitrogen hetero- 
atoms only. This “basket” provision provided for a general class of N-heterocyclic organic 
compounds. 

Although Customs continues to hold the opinion that 3mm may be structurally charac- 
terized as an N-heterocyclic isoquinoline, it is not classifiable in subheading 2933.90.79, 
HTSUS (formerly 2933.90.80, HTS), because its chemical structure contains one of the 
ring systems specified in subheading 2933.40.70, HTSUS 

In Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 1995, which concerned the 
definition of the term “drugs” under the HTSUS, the U.S. Court of Appeals for the Federal 
Circuit (“CAFC”) held that a substance is a “drug” if it possesses “therapeutic properties 
and is chiefly used as an ingredient in medicine.” Further, a substance has “therapeutic 
properties” if it is anesthetic or prophylactic in nature. This, the common and commercial 
meaning of the term “drug”, had been accepted under the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS. In Lonza, the CAFC held that this definition 
had survived the enactment of the HTSUS, and concluded that chemical intermediates 
were not per se unclassifiable as “drugs” under the HTSUS. Thus, if a substance imparts 
certain characteristics toa compound which are essential to produce an effective medicine, 
it is a “drug” under the HTSUS. 

In our opinion, 3mm is not a “drug” within the meaning of Lonza for two reasons. First, 
in its unmethylated state, it neither possesses nor imparts therapeutic or prophylactic 
properties to a compound essential to producing an effective medicine. Without methyla- 
tion, 3mm isa mere organic chemical compound. Second, Customs believes that any thera- 
peutic or prophylactic properties which 3mm might have are merely incidental to its chief 
use. 

Holding: 

Pursuant to GRI 1, HTSUS, 3mm is classifiable in subheading 2933.40.70, HTSUS, as a 
compound containing a quinoline or isoquinoline ring system (whether or not hydroge- 
nated), not further fused: other: other: other. 

Effect on Other Rulings: 

NY 889472, dated September 23, 1993, is revoked. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after its publication in the Customs 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER RELATING TO 
COUNTRY OF ORIGIN DETERMINATION OF NURSING PADS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of country of origin ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the country of ori- 
gin of nursing pads. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 


Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

March 18, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 11, proposing to modify a ruling concerning 
the country of origin of nursing pads. No comments were received in re- 
sponse to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the country of ori- 
gin of nursing pads. 

In New York Ruling Letter (NY) C81609, dated November 19, 1997, 
the classification and country of origin of nursing pads was addressed. 
Although NY C81609 correctly classified this merchandise in heading 
6217, HTSUS, in the general provision for clothing accessories, the de- 
termination that the country of origin of the nursing pads is China is 
not correct. 

Customs is modifying NY C81609 to reflect the proper country of ori- 
gin of the nursing pads based on section 102.21(c)(2), which states that 
for articles classifiable in heading 6217, HTSUS, the country of origin is 
based on the single country in which the good is wholly assembled. As 
the subject merchandise was wholly assembled in Canada, the country 
of origin of the nursing pads is Canada. 


HQ 961238 modifying NY C81609 is set forth as the Attachment to 
this document. 
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Publication of rulings or decision pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: April 21, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC, April 21, 1998. 
CLA-2 RR:TC:TE 961238 jb 
Category Classification 
Mr. OWEN HAIRSINE 
ZEOTROPE HOLDINGS, LTD 
12993 80th Avenue 
Surrey, British Columbia 
V3W 3B1 Canada 


Re: Modification of NY C81609, dated November 19, 1997; country of origin of nursing 


pads; 102.21(c)(2); tariff shift. 


DEAR Mk. HAIRSINE 

On, November 19, 1997, our New York office issued to you New York Ruling Letter (NY) 
C81609 addressing the classification and country of origin of two styles of cotton nursing 
pads. A review of the file has revealed that although the classification determination for the 
subject merchandise is accurate, an inaccurate determination was made with respect to 
the origin of the subject merchandise. Additionally, we note that your question with respect 
to coverage under the North American Free Trade Agreement (NAFTA) for this merchan- 
dise was left unanswered. Accordingly, this letter will set out the proper analysis and coun- 
try of origin determination for this merchandise. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY C81609 was published on March 11, 1998, in the Customs 
BULLETIN, Volume 32, Number 11. 


Facts: 

The subject merchandise consists of two styles of nursing pads, one with a breathable 
waterproof nylon backing, and one without this backing, made of 100 percent cotton woven 
fabric. As stated in your letter, dated November 2, 1997, the manufacturing operations for 
this merchandise are as follows: 

China 

cotton flannelette fabric is formed (for both styles) 

United States 

polyurethane coated nylon taffeta is formed (for style with waterproof backing only) 
Canada 

cotton flannelette is cut into six pieces; three pieces with a triangle shape and three 
pieces with a half moon shape 


for styles with waterproof backing only, the waterproof breathable nylon is cut 
into two pieces (a triangle and a half moon) 
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triangle and moon pieces are joined together using an off the arm seamier sewing ma- 
chine 


for styles with waterproof backing only, the two nylon pieces are joined on asingle 
needle sewing machine 

edge of the ursing pad is closed by using a serging sewing machine 
for styles with waterproof backing only, the cotton and nylon are attached by serg- 
ing the edges of both pieces 


six nuring pads are packaged 
Issue: 
1. Does the subject merchandise qualify for NAFTA treatment? 
2. What is the proper country of origin for the subject merchandise? 


Law and Analysis: 
NAFTA eligibility 

The subject nursing pads undergo processing operations in Canada which is a party to 
the North American Free Trade Agreement (NAFTA). General Note 12, Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA), incorporates Article 401 of the 
NAFTA into the HTSUSA. Note 12(a) provides, in pertinent part: 


* 


(I) Goods that originate in the territory of a NAFTA party under the terms of subdivi- 
sion (b) of this note and that qualify to be marked as goods of Canada under the terms of 
the markingrules* * * andare entered under asubheading for which a rate of duty appears 
in the “Special” subcolumn followed by the symbol “CA” in parentheses, are eligible for 
such duty rate * * *. [Emphasis added] 

Accordingly, the nursing pads at issue will be eligible for the “Special” “CA” rate of duty 
provided it is a NAFTA “originating” good under General Note 12(b), HTSUSA, and it 
qualifies to be marked as a good of Canada. Note 12(b) provides in pertinent part, 

For the purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only 
1i— 

(1) they are goods wholly obtained or produced entirely in the territory of Canada, Mexico 
and/or the United States; or 

(ii) they have been transformed in the territory of Canada, Mexico and/or the United 
States so that— 

(A) except as provided in subdivision (f) of this note, each of the non-originating materi- 
als used in the production of such goods undergoes a change in tariff classification de- 
scribed in subdivisions (r), (s) and (t) of this note or the rules set forth therein, or 

(B) the goods otherwise satisfy the applicable requirements of subdivisions (r), (s) and (t) 
where no change in tariff classification is required, and the geods satisfy all other require- 
ments of this note; or 

(iii) they are goods produced entirely in the territory of Canada, Mexico and/or the 
United States exclusively from originating materials; or 


* * * * * 


The subject merchandise qualifies for NAFTA treatment only if the provisions of Gener- 
al Note 12(b)(ii)(A) are met, that is, if the merchandise is transformed in the territory of 
Canada so that the non-originating material (the fabric formed in China) undergoes a 
change in tariff classification as described in subdivision (t). 

As the nursing pads are classifiable in subheading 6217.10.9510, HTSUSA, subdivision 
(t), Chapter 62, rule 38, applies. That note states that: 


Achange to headings 6213 through 6217 from any other chapter, except from headings 
5106 through 5113, 5204 through 5212, 5307 through 5308 or 5310 through 5311, 
chapter 54, or headings 5508 through 5516, 5801 through 5802 or 6001 through 6002, 
provided that the good is both cut and sewn or otherwise assembled in the territory of 
one or more of the NAFTA parties. 


When the fabric for the subject nursing pads leave Chinait is classifiable within headings 
5204 through 5212. Asthe headings covering woven fabrics of cotton are excepted by subdi- 
vision (t), chapter 62, rule 38, the terms of the note are not met. Accordingly, the subject 
nursing pads do not qualify for NAFTA treatment. 
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Country of origin 

On December 8, 1994, the President signed into law the Uruguay Round Agreements 
Act. Section 334 of that Act provides new rules of origin for textiles and apparel entered, or 
withdrawn from warehouse, for consumption, on and after July 1, 1996. On September 5, 
1995, Customs published Section 102.21, Customs Regulations, in the Federal Register, 
implementing Section 334 (60 FR 46188). Thus, effective July 1, 1996, the country of origin 
of a textile or apparel product shall be determined by sequential application of the general 
rules set forth in paragraphs (c)(1) through (5) of Section 102.21. 

Paragraph (c)(1) states that “The country of origin of a textile or apparel product is the 
single country, territory, or insular possession in which the good was wholly obtained or 
produced.” As the subject merchandise is not wholly obtained or produced in a single coun- 
try, territory or insular possession, paragraph (c)(1) of Section 102.21 is inapplicable. 

Paragraph (c)(2) states that “Where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1) of this section, the country of origin of the 
good is the single country, territory, or insular possession in which the foreign material in- 
corporated in that good underwent an applicable change in tariff classification, and/or met 
any other requirement, specified for the good in paragraph (e) of this section.” 

Paragraph (e) states that “The following rules shall apply for purposes of determining 
the country of origin of a textile or apparel product under paragraph (c)(2) of this section:” 

6215-6217 Ifthe good consists of two or more component parts, a change to an as- 
sembled good of heading 6215 through 6217 from unassembled compo- 
nents, provided that the change is the result of the good being wholly 
assembled in a single country, territory, or insular possession. 

The subject merchandise is classified in heading 6217, HTSUS. As the subject nursing 
pads are wholly assembled in a single country, Canada, the country of origin of the nursing 
pads is Canada. 

NY C81609, dated November 19, 1997, is hereby modified. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the Customs 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF 3-METHYL-2-NITROBENZOIC ACID 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of 3-methyl-2-nitrobenzoic acid. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Robert Cascardo, Gen- 


eral Classification Branch, Office of Regulations and Rulings (202) 
927-2402. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On March 18, 1998, Customs published in the CusToMS BULLETIN, 
Volume 32, Number 11, a notice of a proposal to modify NY 889814, 
dated September 17, 1993, which held, in part, that 3-methy]-2-nitro- 
benzoic acid was classifiable in subheading 2916.39.4000, Harmonized 
Tariff Schedule of the United States (HTSUS), the provision for other 
aromatic monocarboxylic acids, their anhydrides, halides, peroxides, 
peroxyacids and their derivatives, products described in additional U.S. 
note 3 to section VI, dutiable at the rate of 13.5 percent ad valorem 
(1993). No comments were received in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 889814 to reflect the proper classifi- 
cation of the subject 3-methyl-2-nitrobenzoic acid in subheading 
2916.39.0300, HTSUS, the provision for “{u]nsaturated acyclic mono- 
carboxylic acids, cyclic monocarboxylic acids, their anhydrides, halides, 
peroxides and peroxyacids; their halogenated, sulfonated, nitrated or 
nitrosated derivatives: Aromatic monocarboxylic acids, their anhy- 
drides, halides, peroxides, peroxyacids and their derivatives: Other: 
2-Nitro-m-toluic acid.” HQ 960537, modifying NY 889814, is set forth 
in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change in practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: April 20, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC, April 20, 1998. 
CLA-2 RR:CR:GC 960537 RC 
Category: Classification 


Tariff No. 2916.39.0300 
Mr. JOHN CASANAS 


AJ INTERNATIONAL IN( 
181 South Franklin Avenue, Room 308 
Valley Stream, NY 11581 


Re: Modification of NY 889814; 3-methyl-2-nitrobenzoic acid 


DEAR MR. CASANAS 

We have been asked to reconsider NY 889814, dated September 17, 1993. This ruling, 
issued to you on behalf of your company concerns classification of various chemicals, in- 
cluding, 3-methyl-2-nitrobenzoic acid, under the Harmonized Tariff Schedule of the 
United States (HTSUS). This letter is to inform you that, with respect to the classification 
of 3-methyl-2-nitrobenzoic acid, NY 889814 no longer reflects the views of the U.S. Cus- 
toms Service 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed revoca- 
tion of NYRL 884433 was published on March 18, 1998, in the Customs BULLETIN, Volume 
32, Number 11. Nocomments were received in response to the notice. The following repre- 
sents our position. 
Facts: 


In NY 889814, Customs classified 3-methyl-2-nitrobenzoic acid (CAS # 5437-38-7) in 


subheading 2916.39.4000, HTSUS, the provision for other aromatic monocarboxylic acids, 
their anhydrides, halides, peroxides, peroxyacids and their derivatives, products described 
in additional U.S. note 3 to section VI, dutiable at the rate of 13.5 percent ad valorem 
(1993). At that time, Customs was unaware that 3-methyl-2-nitrobenzoic acid is also 
known as 2-Nitro-m-toulic acid. 


Issue: 


What is the proper tariff classification of 3-methyl-2-nitrobenzoic acid under the 
HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. GRI6 provides that the GRIs apply in the 
same fashion to subheadings within the same heading. The products at issue are classifi- 
able by applying GRI 1, that is, according to the terms of the applicable heading and sub- 
heading. 

Subheading 2916.39.0300, HTSUS, is an eo nomine provision that specifically provides 
for 2-Nitro-m-toluic acid. Given that 3-methy]-2-nitrobenzoic acid is also known as 2-Ni- 
tro-m-toluic acid, we find that 3-methyl-2-nitrobenzoic acid is properly classified in sub- 
heading 2916.39.0300, HTSUS. 


Holding: 


3-methyl-2-nitrobenzoic acid is properly classifiable in subheading 2916.39.0300, 
HTSUS, as “|u]nsaturated acyclic monocarboxylic acids, cyclic monocarboxylic acids, their 
anhydrides, halides, peroxides and peroxyacids; their halogenated, sulfonated, nitrated or 
nitrosated derivatives: Aromatic monocarboxylic adds, their anhydrides, halides, perox- 
ides, peroxyacids and their derivatives: Other: 2-Nitro-m-toluic acid.” The applicable rate 
of duty in 1998 is 6.6 percent ad valorem. 
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NY 889814, dated September 17, 1993, is modified 


In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days from its pub 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C 
1625 does not 


1 


constitute a change of practice or position in accordance with section 
ie 


Customs Regulations (19 CFR 177.10(c¢)(1) 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division 
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PUBLIC VERSION 
(Slip Op. 98-30) 


VERSON, A DIVISION OF ALLIED PRODUCTS CoRP, UNITED AUTOWORKERS 
AND UNITED STEELWORKERS OF AMERICA (AFL-CIO/CLC), PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND AIDA ENGINEERING, LTD., MITSUI & Co 
(U.S.A.), INC. AND KURIMOTO, LTD., DEFENDANT-INTERVENORS 

Court No. 96-11-02534 
[Defendant’s Motion To Dismiss for lack of jurisdiction as moot granted. | 
(Decided March 23, 1998) 

Collier, Shannon, Rill & Scott, PLLC, (Paul C. Rosenthal and David C. Smith, Jr.), 
Washington, DC, for Plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Randi-Sue 
Rimerman); Linda S. Chang, Of Counsel, Office of the Chief Counsel for Import Adminis- 
tration, United States Department of Commerce, for Defendant. 


Arent Fox Kintner Plotkin & Kahn, (Stephen L. Gibson), Washington, DC, for Defen- 
dant-Intervenor Aida Engineering, Ltd. 


Barnes, Richardson & Colburn, (Brian F. Walsh), Chicago, IL, for Defendant-Interve- 
nors Mitsui & Co. (U.S.A.) Inc. and Kurimoto, Ltd. 


OPINION 
] 
INTRODUCTION 
WALLACH, Judge: This matter is before the Court on the government’s 
Motion To Dismiss for mootness (“Motion To Dismiss”). The Motion To 


Dismiss is granted. 
II 
BACKGROUND 
Aida Engineering, Ltd. (“Aida Engineering”) is a Japanese producer 
and exporter of Mechanical Transfer Presses (“MTPs”). Defendant’s 
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Motion To Dismiss For Lack Of Jurisdiction As Moot And Motion To 
Stay Briefing Upon The Merits Of The Case Pending A Decision Upon 
The Motion To Dismiss at 2. On February 16, 1990, the Department of 
Commerce (“Commerce”) published an antidumping duty order on 
MPTs from Japan. Antidumping Duty Order: Mechanical Transfer 
Presses From Japan, 55 Fed. Reg. 5,642. In response to Commerce’s no- 
tice of opportunity to request an administrative review of the Anti- 
dumping Duty Order, Aida Engineering, Mitsui & Co. (U.S.A.) Inc. and 
petitioners requested that Commerce conduct a review for the period 
February 1, 1994 through January 31, 1995. Mechanical Transfer 
Presses From Japan; Preliminary Results and Termination in Part of 
Antidumping Administrative Review, 61 Fed. Reg. 15,034 (Apr. 4, 1996) 
(“Preliminary Results”). During that time period, Aida Engineering ex- 
ported three MTPs to the United States. Jd. at 15,035. Only two involved 
the sale of units for which an antidumping duty margin was calculated. 
Id. The third was excluded because it was returned after refurbishing. 
Id. 

On April 4, 1996, the preliminary results of Commerce’s review, con- 
ducted pursuant to the Uruguay Round Agreements Act amendments 
to the Tariff Act of 1930, were issued. Preliminary Results, 61 Fed. Reg. 
at 15,034. Because the units were built to each customer’s specifica- 
tions, a proper price-to-price comparison was not possible in either the 
home market or third countries. Jd. at 15,035. Therefore, as in prior pro- 
ceedings involving large custom-built equipment and MTPs from Ja- 
pan, the agency based normal value for Aida Engineering and 
Kurimoto, Ltd. on constructed value (“CV”). Id. In the Preliminary Re- 
sults, Commerce excluded below-cost sales in its calculations of CV pro- 
fit. Mem. from Urfer to Flannery, Mar. 27, 1996, at App. 3 of Plaintiffs’ 
Motion for Judgment on the Agency Record. 

In the final determination, Commerce included below-cost sales in its 
calculations of CV profits. The agency based the profit element of the CV 
calculation on the overall profit realized by Aida Engineering on all of its 
sales in the home market during the 1994-1995 review period, including 
sales that were at prices below Aida Engineering’s cost of production. 
Mechanical Transfer Presses From Japan; Final Results of Antidump- 
ing Administrative Review, 61 Fed. Reg. 52,910, 52,914 (Oct. 9, 1996) 
(“Final Results”) (Comment 3); Mem. from Urfer to Flannery, Sept. 19, 
1996, at Exh. 1 of Defendant’s Proprietary Motion To Dismiss. Based on 
the comparison of CV to United States price, Commerce found that Aida 
Engineering had not been dumping MTPs during that period. Final Re- 
sults, 61 Fed. Reg. at 52,916. The final dumping margin assigned to Aida 
Engineering on the two units sold to the United States was zero percent. 
Id. 

On August 22, 1997, Plaintiffs, Verson, a division of Allied Products 
Corporation, the United Autoworkers, and the United Steelworkers of 
America, filed a motion for judgment on the agency record pursuant to 
C.I.T. Rule 56.2 to contest the methodology used by Commerce in its cal- 
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culation of CV profit in its final margin calculations in the Final Re- 
sults. 

The Defendant responded with a Motion To Dismiss and a Motion To 
Stay Briefing Upon The Merits Of The Case Pending A Decision Upon 
The Motion To Dismiss (“Motion To Stay”).? 

For the reasons set forth below, Defendant’s Motion To Dismiss for 
mootness is granted. 


I 
DISCUSSION 
A 
THIS CouRT LACKS JURISDICTION TO REACH THE 
MERriIts OF THIS ACTION BECAUSE IT IS Moot 

Defendant contends that this action is moot because there would be 
no practical effect on the dumping margin whether CV profits were de- 
rived by excluding below cost sales, as Plaintiffs seek, or including below 
cost sales, as Commerce did in the Final Results. According to Defen- 
dant, regardless of which methodology is used, the dumping margin 
would be zero. Therefore, Defendant claims that Plaintiffs suffered no 
harm from the methodology used by Commerce and there is no case or 
controversy to be addressed by the Court. 

Pursuant to Article III of the U.S. Constitution, the federal judiciary is 
only empowered to decide live cases or controversies. Iron Arrow Honor 
Society v. Heckler, 464 U.S. 67, 70 (1983). In order to satisfy the case or 
controversy requirement, “a litigant must have suffered some actual in- 
jury that can be redressed by a favorable judicial decision.” Iron Arrow 
at 70.If“theissue[ ] presented [is] no longer ‘live’ or the parties lack a 
legally cognizable interest in the outcome”, the case is moot. PPG In- 
dustries, Inc. v. United States, 11 CIT 303, 306, 660 F. Supp. 965, 968 
(1987) (quoting Powell v. McCormack, 395 U.S. 486, 496 (1969)). 

One corollary to the mootness doctrine is that federal courts will not 
issue advisory opinions. PPG Industries, Inc., 11 CIT at 303, 660 F. 
Supp. at 968 (quoting Flast v. Cohen, 392 U.S. 83, 96 (1968)). For a feder- 
al court to have jurisdiction to consider a case, “a suit ‘must be definite 
and concrete, touching the legal relations of parties having adverse legal 
interests. * * * It must bea real and substantial controversy admitting of 
specific relief through a decree of a conclusive character, as distin- 
guished from an opinion advising what the law would be upon a hypo- 
thetical state of facts.’” North Carolina v. Rice, 404 U.S. 244, 246 (1971) 
(quoting Aetna Life Insurance Co. v. Haworth, 300 U.S. 227, 240-41 
(1937)). In particular, a federal court does not have the “power to render 
an advisory opinion on a question simply because [it] may have to face 
the same question in the future.” Nat’! Labor Relations Board v. Globe 
Security Services, Inc., 548 F.2d 1115, 1118 (3"™ Cir. 1977). 

1 The Plaintiffs seek judicial review of an administrative review that they allege to be inconsistent with prior Com- 


merce practice. Specifically, the Plaintiffs argue that Commerce erred by including below-cost sales in its calculation of 
CV profit in its final margin calculations for Aida Engineering 


9 > r 1 . ’ + ~ 
“On December 8, 1997, the Court granted Defendant’s Motion To Stay. 
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A narrow exception to the mootness doctrine exists for issues that are 
“capable of repetition, yet evading review.” Roe v. Wade, 410 US. 1138, 
125 (1973) (quoting Southern Pacific Terminal Co. v. ICC, 219 US. 498, 
515 (1911)). This exception is applicable in cases similar to Roe where 
“litigation seldom will survive much beyond the trial stage, and appel- 
late review will be effectively denied.” Jd. 

In their Points and Authorities, Plaintiffs place the weight of their op- 
position to the Motion To Dismiss for mootness on the argument that 
the issue in this case falls within the “capable of repetition, yet evading 
review” exception. However, as Plaintiffs conceded at oral argument, 
this case “is not one that is inherently evasive of review.” Unlike a hu- 
man pregnancy that has such a short gestation period that it will come to 
term before the usual appellate process is complete, the issues in the in- 
stant case could be subject to judicial review in the future.’ An anti- 
dumping determination is not of too short a duration to prevent 
complete judicial review, and the issue raised is likely to be subject to 
agency action in the future. Therefore, although the issue presented is 
capable of repetition, it will not evade review. 

The fact that an issue presented for review may need to be addressed 
in the future does not by itself create a live case or controversy.‘ A case 
will be dismissed as moot when the challenge presented to the Court 
cannot result in a meaningful remedy. See NSK Lid. v. United States, 17 
CIT 488 (1993), SKF USA, Inc. v. United States Dep’t of Commerce, 16 
CIT 961, 806 F. Supp. 1021 (1992), McKechnie Brothers Ltd. v. United 
States Dep’t Of Commerce, 14 CIT 269, 735 F. Supp. 1066 (1990), and Al- 
hambra Foundry v. United States, 10 CIT 330, 635 F Supp. 1475 (1986). 

As the government has demonstrated, the recalculation of CV profit 
based upon the methodology Plaintiffs seek would not alter the duty 
margin; it would remain at zero. Whichever methodology Commerce 
used Plaintiffs would not have been subjected to any monetary harm. 
Thus, no live case or controversy exists because there is no actual injury 
that can be redressed by a favorable judicial decision.® 

Finally,® Plaintiffs claim that the government has failed to meet the 
burden of proof for proving mootness applied in Daewoo Electronics Co. 


’ At oral argument, held on February 6, 1998, Plaintiffs agreed that the issue could be addressed in a future case 
n different numbers 


fs contend that their injury arises from their inability to obtain judicial review to demonstrate that Com- 
applied the wrong methodology and that they will be forced to revisit the issue in subsequent reviews. The Court 
s this claim of injury to be baseless because, as Plaintiffs admit in their Points and Authorities, Commerce did not 
hea i “improper precedent” in the subsequent 1995-96 administrative review of the Order in Mechanical 
rom Japan; Final Results of Antidumping Administrative Review, 62 Fed. Reg. 11,820 (Mar. 13 
1 Results”). See Plaintiffs’ Response In Opposition To Defendant's Motion To Dismiss at 6 [herei- 
s’ Response” ]. In that review, Commerce used the methodology Plaintiffs prefer: excluding below cost 
rom the CV profit calculation. See Second Final Results, 62 Fed. Reg. at 11,822 
5 To render 


a decision based upon the possible harm precedent could cause in a hypothetical, future case would 
constitute 


dvisory opinion. As stated earlier, a federal court does not have the “power to render an advisory opinion 
on a question simply because [it] may have to face the same question in the future.” Nat'l Labor Relations Board, 548 
F2d at 1118 

°In their Points and Authorities, Plaintiffs also claim that the government cannot (1) argue in an administrative 
review that it will not reconcile an earlier determination with its approach in that review because the earlier results are 
in litigation and, then, (2) argue in the proceeding litigating the earlier results that the issue should be dismissed as 


moot. Plaintiffs’ Response at 6. At oral argument, Plaintiffs conceded that they had no authority to support this propo- 
sition 
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v. United States, 13 CIT 253, 278, 712 F Supp. 931, 954 (1989), rev’d on 
other grounds, 6 F.3d 1511 (Fed. Cir. 1993). In Daewoo, the Court applied 
the two prong test of County of Los Angeles v. Davis, 440 U.S. 625, 631 
(1979), for determining mootness following voluntary cessation of alleg- 
edly illegal conduct.’ 

Plaintiffs use County of Los Angeles as if it applied to all cases where 
mootness is raised. However, the courts in County of Los Angeles and 
Daewoo were addressing only the situation where the government acts 
illegally, ceases the conduct during the pendency of the litigation, and, 
then, argues that the issue of whether its conduct was improper is moot. 
See id. and Daewoo, 712 F. Supp. at 953.° 

Here, Commerce was authorized to perform a constructed value anal- 
ysis. See 19 U.S.C. 1677b(4) and 1677b(e) (1994). Unlike County of Los 
Angeles and Daewoo, the substantive issue in this case is not whether 
the calculation was legal, but how the government interpreted what it 
was authorized to do. Since the government’s conduct was authorized 
and there was no cessation of illegal conduct, this case is not analogous 
to County of Los Angeles or Daewoo, and the two prong test is not appli- 
cable. 


B 
DEFENDANT May RELY UPON CALCULATIONS Nort IN, BUT 
DERIVED FROM, THE ADMINISTRATIVE RECORD TO SUPPORT ITS ARGUMENT 
In its Points and Authorities, Defendant uses data in the administra- 
tive record to recalculate CV profit according to what Plaintiffs consider 


to be the correct methodology. Defendant uses the results of this recal- 
culation to support its argument that excluding below-cost home mar- 
ket sales would not change Aida Engineering’s antidumping margin for 
the 1994—95 review. 

Plaintiffs argue that the data relied upon by the government is not 
part of the administrative record, as defined in CIT Rule 71 and Section 
516A(b)(2) of the Tariff Act of 1930, and, thus, should not be considered 
by the Court.’ However, at oral argument, Plaintiffs acknowledged that 
the underlying data was in the record. Instead, they argued that the gov- 


‘ As a general rule, the voluntary cessation of allegedly illegal conduct does not deprive the tribunal of the power to 
decide a case. County of Los at 631. However, “jurisdiction, properly acquired, may abate if the case becomes 
moot because (1) it can be said with assurance that ‘there is no reasonable expectation * * *’ that the alleged violation 
will recur, and (2) interim relief or events have completely and irrevocably eradicated the effects of the alleged viola- 
tion.” Id. (citations omitted) 

5 For example, in County of Los Angeles, the county used a civil service examination to screen job applicants that 
discriminated against minorities rather than evaluating future job performance. See County of Los Angeles at 628-29 
However, the use of the examination ceased after commencement of the litigation because the county instituted an 
efficient, nonrandom method of screening job applicants and increasing minority representation. Id. at 632. In Dae- 
woo, the International Trade Administration refused to disclose the computer programs and printouts which con- 
tained the calculations of the final results of the administrative review at issue. Daewoo, 13 CIT at 278, 712 F Supp. at 
953. However, as a result of bringing the action challenging the administrative review, the plaintiffs obtained access to 
the documents in question. Jd., 13 CIT at 278-79, 712 F Supp. at 953-54 

9 According to Plaintiffs, the government's approach of sua sponte recalculating CV profit and avoiding review by 
using the results to demonstrate that applying the alternative methodology would have no impact on the margin would 
allow Commerce to make erroneous determinations year after year, thereby establishing an “administrative practice” 
that would be used against attempts to change the practice. Plaintiffs argue that this approach would encourage litiga- 
tion because rather than simply appealing single issues plaintiffs would have an incentive to raise multiple issues in 
order to avoid the claim that the single issue raised does not move the margins sufficiently to make a difference. At oral 


argument, other than a generalized fairness argument, Plaintiffs could not cite to any authority to support this propo- 
sition 
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ernment could not base its argument upon recalculations that were not 
part of the administrative record.!° It is axiomatic that, absent surprise 
or legitimate evidentiary objections, counsel may use properly admitted 
evidence in any illustrative manner so longas it is relevant. See Fed.R.E- 


} 


vid. 402.1! 
IV 
CONCLUSION 


For the foregoing reasons, Defendant’s Motion is granted, and the 
case is dismissed in whole for lack of jurisdiction 
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STARKEY LABORATORIES, INC., PLAINTIFF v. UNIT! STATES, DEFENDANT 


Court No. 91 


02-00132 


{On classification of hearing-aid eleme 


Coleman, Hull & van Vliet (Ronald J. Rasley) for the plaintiff 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus 
tice, Civil Division (Barbara Silver Williams); and Office of Assistant Chief Counsel, U.S 
Customs Service (Chi S. Choy), of counsel, for the defendant 


OPINION 

AQUILINO, Judge: In this action, which has been designated a test case 
within the meaning of CIT Rule 84(b), the plaintiff has interposed a mo- 
tion for summary judgment, declaring that its predicate merchandise 
should have entered the United States free of duty as articles specially 
designed or adapted for the use or benefit of physically-handicapped 
persons within the meaning of item 870.67 of the Tariff Schedules of the 
United States (“TSUS”) or subheading 9817.00.9600 of the Harmo- 
nized Tariff Schedule of the United States (“HTS”), depending upon in- 
dividual dates of entry. The U.S. Customs Service denied such 
classification, and the defendant has filed a cross-motion for summary 
judgment, dismissing this case on the ground of failure to state a claim 


10 Subsequently, they conceded in oral argument that they had no authority to support the proposition that govern 
ment counsel could not use numbers found within the administrative record to make illustrative calculations and that 
for mootness purposes the actual argument, in this case the recalculations, did not have to be in the record 

11 At the court's discretion, calculations are admissible into evidence if the underlying data upon which they are 
based is admissible. Cf Fed.R.Evid. 1006 and United States v. Loney, 959 F.2d 1332, 1341 (5 Cir. 1992) (“Once the 
underlying data is admissible under the business records exception, a summary of that data can be admitted unde 
Fed.R.Evid. 1006, which permits the parties to present a ‘chart, summary, or calculation’ where ‘[t]he contents of volu 
minous writings * * * cannot conveniently be examined in court.’”) See also United States v. Nivica, 887 F.2d 1110, 
1126 (15 Cir. 1989) (“Inasmuch as the summary charts were adequately grounded in the evidence, their admissibility 
was committed to the district court’s sound discretion.” ) 





U.S. COURT OF INTERNATIONAL TRADE 43 


upon which relief can be granted in that plaintiff's goods were parts 
rather than complete entities and thus not entitled to be entered duty 
free. 


I 
The parties take the position that there are no material facts as to 
which there is a genuine issue to be tried. Instead, they have stipulated 
the facts to be the following, among others: 
1. Starkey Laboratories, Inc. (“Starkey”) is a hearing aid 
manufacturer * * * 


5. Starkey is the importer, actual owner and ultimate conaigries 
of the merchandise that is the subject matter of the action [  ]. 
Starkey has paid all duties, merchandise processing fees and other 

charges on the ¢ ntries * * * 


10. As part of its manufacturing process, Starkey imports the var- 
ious articles that are incorporated as sub-assemblies or components 
of its hearing aid products. The merchandise in question is specifi- 
cally designed or adapted for use in hearing aids. These articles in- 
clude[,] inter alia, potentiometers, trimmers, variable resistors, 
coils, microphones, receivers, hearing aid body parts and hearing 
aid sub-assemblies that include micr ophones or receivers. 

The merchandise in question is used in hearing aids because of 
the following design limitations: 

(a) The ear canal is a warm humid environment. Thus, the 
merchandise must be humidity and moisture resistant. 

(b) The ear canal also imposes size restrictions on compo- 
nents. Thus, the merchandise must be manufactured to fine 
tolerances. 

(c) Hearing aids need low power consumption to prolong bat- 
tery life. The microphone, receivers and other components 
that use power are used in hearing aids because of their power 
consumption designs. 


11. The articles in the protested entries are parts of hearing aids. 


14. Deafness or the condition of being hard of hearing[ | isa 
handicap or a condition of “permanent or chronic physical or men- 
tal impairment which substantially limits one or more major life ac- 
tivities, such as caring for one’ Ss self, performing manual tasks, 
walking, seeing, hearing pees ee 

15. A hearing aid helps. a abies son or hearing impaired person 
adapt or adjust to the chronic or permanent condition of being deaf 
or hard of hearing. A hearing aid does not cure deafness and, there- 
fore, it is neither therapeutic nor diagnostic. 

16. Pursuant to the Service’s ruling letter dated July 25, 1984, 
Document No. 074506/807732, * * * [it] previously permitted the 
duty-free entry of hearing aid parts pursuant to TSUS 960.15, 
which is identical to TSUS 870.67 and HTS 9817.00.9600. 


Emphasis in original para. 14, citation therein omitted. 
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After review of all the evidence submitted, the court concurs that trial 
is not necessary. Any disagreements can be resolved via the cross-mo- 
tions for summary judgment, which posit dispositive substantive issues 
that are essentially legal in nature. 

Jurisdiction is pursuant to 28 U.S.C. §1581(a) and §2631 et seq. 


A 

As the parties indicate in their papers, Congress enacted the Educa- 
tional, Scientific, and Cultural Materials Importation Act of 1982, Pub. 
L. No. 97-446, Title I, Subtitle B, § 161(b), 96 Stat. 2329, 2346 (1983), to 
“enable the United States to give effect to the Nairobi Protocol to the 
Florence Agreement on the Importation of Educational, Scientific, and 
Cultural Materials”!. Section 165 of that subtitle eliminated duties on 
articles specially designed or adapted for the use or benefit of the blind 
or other physically or mentally handicapped persons by amending Part 
7 of TSUS Schedule 8. In 1988, Congress passed the Omnibus Trade and 
Competitiveness Act, Pub. L. No. 100-418, 102 Stat. 1107, section 1121 
of which further provided for implementation of the Nairobi Protocol, 
among other things, by repealing the 1982 act but by including the same 
provisions of that statute in Part 7 of TSUS Schedule 8, numbered as 


items 870.65, 870.66 and 870.67, to wit: 
Articles specially designed or adapted for the 
use or benefit of the blind or other physically 
or mentally handicapped persons: 
Articles for the blind: 
870.65 Books, music, and pamphlets, in raised 
print, used exclusively by or forthem ... Free 
870.66 Braile tablets, cubarithms, and special 
apparatus, machines, presses, and types 
for their use or benefit exclusively 
870.67 Other 


These provisions in the TSUS (and in the HTS) have been conditioned 
upon the following headnote: 


(a) For the purposes of [these] items * * *, the term “blind or oth- 
er physically or mentally handicapped persons” includes any per- 
son suffering from a permanent or chronic physical or mental 
impairment which substantially limits one or more major life activ- 
ities, such as caring for one’s self, performing manual tasks, walk- 
ing, seeing, hearing, speaking, breathing, learning, and working. 


* The Protocol, which went into effect January 2, 1982, 1259 U.N.TS. 2, broadened the scope of the Floren 
ment on the Importation of Educational, § 
TILA‘. No. 6129, 17 U.S.T. 1835, 131 U.N.TS. 25 
works of art, films etc 


fic and Cultural Materials, opened for signature November 23 
i / 


950, 
), by embracing technologically-new articles and previously-uncovered 


2 See Pub.L. No. 100-418, §1121(b) and (f), 102 Stat. at 1138, 1141-42. Section 1121(f) followed the re-promulgation 
of the TSUS by the U.S. International Trade Commission after adoption of the 1982 act in making the “Other” item 
870.67) equal, rather than subordinate, to the articles for the blind encompassed by items 870.65 and 870.66. Compare 
102 Stat. 1142 with 96 Stat. 2347 and USITC Pub. 1317, p. 829-2 (2d Supp. April 8, 1983 
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(b) Items 870.65, 870.66, and 870.67 [and subheadings 
9817.00.92, 9817.00.94 and 9817.00.96] do not cover— 
(i) articles for acute or transient disability; 
(ii) spectacles, dentures, and cosmetic articles for individuals 
not substantially disabled; 
(iii) therapeutic and diagnostic articles; or 
(iv) medicine or drugs. 
102 Stat. 1141-42. 


B 
The defendant does not claim that plaintiff's goods are encompassed 
by any of the foregoing enumerated exceptions, nor does it take the posi- 
tion that deaf persons are not physically-handicapped within the mean- 
ing of the statute. Rather, it contends that plaintiff's parts and 
subassemblies are not “articles” viz.: 


* Starkey ignores the basic premise of Customs law that parts of 
an article and the article itself are deemed to be separate and dis- 
tinct * * * for classification purposes. * * * Here, the plain face of 
the statute shows that only articles specially designed or adapted 
for the use or benefit of the handicapped are classified under 
870.67, TSUS. No provision specifies that parts are to be included. 
Because it is uncontested that the merchandise at issue was im- 
ported for use as parts of hearing aids, Starkey’s merchandise can- 
not be classified under 870.67, TSUS.? 


The defendant also points to General Interpretive Rule 10(ij) of the 
TSUS, which stated that 


a provision for “parts” of an article covers a product solely or chiefly 
used as a part of such article, but does not prevail over a specific pro- 
vision for such part. 
/hereupon it argues that the 
Wh t argues that the 


fact that Congress enacted headnotes to Schedule 8 without includ- 
ing a headnote to counteract General Interpretive Rule 10(ij) is also 
compelling evidence in favor of the Government. The absence of a 
headnote shows that Congress * * * did not intend to nullify Rule 
10(jj), and parts are properly classified under their specific provi- 
sions rather than under any Schedule 8 general provision which 
may include parts. Alternatively, Congress felt adoption of such a 
headnote was unnecessary because parts are not ever included 
within ig general provisions in dispute; they are instead classifi- 
able only under their specific descriptions. * * *4 


This court cannot concur. While it is well-established that an eo no- 
mine provision which does not specifically provide for parts does not in- 


2 A 5 
’ Defendant’s Memorandum, pp. 7-8 (citations and footnote 8 omitted; emphasis in original) 


4 Td. at 11. While stipulating that Customs, per its ruling 


z letter of July 25, 1984, did grant duty-free entry for hearin 
gaid parts, the defendant claims that that 


ruling is irrelevant to the case at bar because it was expressly limited to merchandise under 960.15, TSUS, a tem 
porary provision permitting entry of merchandise duty free only until August 11, 1985. After the permanent provi 
sion, 870.67, TSUS, was enacted, Customs reexamined the issue and rejecte ed the decision in HRL 807732 
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clude them®, the controlling language at bar is not such a provision. On 
its face, it is generic, and the above-quoted TSUS general interpretative 
rule does not apply. Moreover, to the extent plaintiff's merchandise en- 
tered this country after the HTS had gone into effect, its U.S. rule of in- 
terpretation 1(c) isconditioned upon “the absence of special language or 
context”. Here, there is no competing “parts” provision®, and the con- 
text is articles specially designed or adapted for the use or benefit of deaf 
persons. 

The evidence shows, and the court finds, that plaintiff's goods have 
been so designed or adapted. And neither the legislated language nor the 
defendant shows that Congress intended to preclude such goods from 
the benefit of TSUS items 870.60 or 870.67 or HTS subheading 
9817.00.9600. Indeed, Congress adapted headnotes to both TSUS 
Schedule 8 and HTS Chapter 98, waiving application of the rule of speci- 
ficity, which otherwise could have caused classification of plaintiff's mi- 
crophones or receivers, for example, under other tariff sections. And 
this court has found that Congress has opted for “more liberalized treat- 
ment” in its enactments based upon the Nairobi Protocol. Travenol 
Laboratories, Inc. v. United States, 17 CIT 69, 77, 813 FSupp. 840, 847 
(1993). See also Nobelpharma U.S.A. Inc. v. United States,21CIT__, 

, 955 ESupp. 1491, 1498-99 (1997)(“what constitutes ‘handi- 
capped’ under the Nairobi Protocol appears to be very broad and subject 
to liberal interpretation”, quoting U.S. Customs Service Implementa- 
tion of the Duty-Free Provisions of the Nairobi Protocol, Annex E, to the 


Florence Agreement Interpretive Rule, T.D. 92-77, 26 Cust.Bull. 240, 
246 (1992)). In Nobelpharma, the court held oral osseoimplant parts 
and tools entitled to duty-free entry under the same provision(s) at issue 
herein. And the court concludes that the reasoning in that case also ap- 
plies to this case. Cf. Defendant’s Memorandum, p. 3, n. 3. 


II 


In view of the foregoing, plaintiff's motion for summary judgment 
should be granted, and defendant’s cross-motion must therefore be de- 
nied. Judgment will enter accordingly. 


5 See, e g., Westminster Corp. v. United States, 78 Cust. Ct. 22, 26, C.D. 4687, 432 FSupp. 1055, 1058 (1977); Glass 
Products, Inc. v. United States, 10 CIT 253, 255, 641 FSupp. 813, 815 (1986) 
6 See,e g., Nobelpharma U.S.A. Inc. v. United States,21CIT__, , 955 FSupp. 1491, 1501 (1997) (government 


conceded “tariff provisions here do not involve a competition between a parts provision and a specific eo nomine provi- 
sion”) 
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OPINION 


TSOUCALAS, Senior Judge: On July 8, 1997, the Court remanded this 
matter to the Department of Commerce, International Trade Adminis- 
tration (“Commerce”). See D & L Supply Co. v. United States, 21 CIT 
___, Slip Op. 97-91. The remand was ordered pursuant to the decision 
(May 8, 1997) and mandate (June 30, 1997) of the Court of Appeals for 
the Federal Circuit (“CAFC”), directing this Court to vacate its decision 
to affirm the use of 92.74% as the best information available (“BIA”) rate 
for the 1990-91 administrative review in Commerce’s initial redeter- 
mination pursuant to court remand, entitled Jron Construction Cast- 
ings From the People’s Republic of China, Final Results of 
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Redetermination Pursuant to Court Remand, Slip Op. 93-245 (June 6, 
1994). In particular, the Court ordered Commerce to revise the 1990-91 
BIA rate it applied without relying on an antidumping duty rate that has 
been vacated as erroneous, and in a manner consistent with 19 U.S.C. 
§ 1677e(c) (1988). D & L,21 CIT at __, Slip Op. 97-91, at 2. 

Commerce’s established procedures allow it to use the highest calcu- 
lated rate available for any company from the less than fair value 
(“LTFV”) investigation or any previous review as BIA for uncooperative 
exporters. No producer or exporter of iron castings from the People’s 
Republic of China (“PRC”) responded to Commerce’s questionnaires in 
the fourth review. Commerce therefore originally selected 92.74% as the 
BIA rate for the review, the rate calculated during the third review peri- 
od (1989-90) for the only PRC manufacturer or exporter that responded 
to Commerce’s questionnaire, Guangdong Metals & Minerals Import & 
Export Corp. See Final Results of Antidumping Duty Administrative 
Review: Certain Iron Construction Castings From the People’s Republic 
of China, 57 Fed. Reg. 10,644 (Mar. 27, 1992). In the litigation covering 
the third review period, the 92.74% BIA rate was reduced to 31.51%. See 
Sigma Corp. v. United States, 19CIT __, 888 F Supp. 159 (1995). This 
Court nevertheless upheld Commerce's decision to retain the 92.74% 
BIA rate for the fourth period of review. The CAFC subsequently re- 
manded the action for Commerce to revise this BIA selection in favor of 
a rate that had not been invalidated while the BIA determination was 
still under judicial review. See D & L Supply Co. v. United States, 113 
F.3d 1220, 1224 (Fed. Cir. 1997). Thereafter, the CAFC invalidated the 
reduced third review period BIA rate, as well as reduced BIA rates for 
the first and second review periods, in a consolidated action. See Sigma 
Corp. v. United States, 117 F.3d 1401 (Fed. Cir. 1997 

On September 15, 1997, Commerce released draft remand results in 
this action and invited interested parties to comment. After receiving 
comments from certain U.S. importers and from domestic industry, 
Commerce filed its Final Results of Redetermination Pursuant to Court 
Remand, D & L Supply Co. v. United States, Consol. Ct. No. 
92-06-00424 (“Remand Results”) (Oct. 8, 1997). In the Remand Re- 
sults, Commerce relied on the 25.52% petition rate, which reflects the 
overall average of the margins alleged in the petition, as BIA for the 
fourth review period. 

D & L Supply Co. (“D & L’) and U.V. International, Sigma Corpora- 
tion, City Pipe & Foundry, Inc. and Long Beach Iron Works, Inc. (collec- 
tively “Sigma”) move for another remand, claiming that Commerce 
should use as BIA the 11.66% rate it calculated in the final LTFV deter- 
mination because this is the only valid, accurate rate available. In par- 
ticular, D & L and Sigma argue that Commerce again chose an 
invalidated BIA rate, in violation of the CAFC’s D & L determination. 
D & L and Sigma further contend that using the average petition rate 
contravenes the antidumping statute’s purpose of calculating accurate 
margins and fails to accomplish the basic goal of BLA—to choose a rate 
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reasonably adverse to the interests of the uncooperative parties—at the 
expense of accuracy and aclose relation to commercial practices. D & L’s 
Comments on the Remand Results at 1-10; Sigma’s Comments on the 
Remand Results at 1-8. 

Alhambra Foundry Inc., Allegheny Foundry Co., Bingham & Taylor 
Division, Virginia Industries, Inc., Campbell Foundry Co., Charlotte 
Pipe & Foundry Co., East Jordan Iron Works, Inc., Lebaron Foundry 
Inc., Municipal Castings, Inc., Neenah Foundry Co., Opelika Foundry 
Co., Inc., Tyler Pipe Industries, Inc., U.S. Foundry & Manufacturing Co. 
and Vulcan Foundry, Inc. (collectively “Petitioners”) also contest Com- 
merce’s choice of BIA in the Remand Results. Petitioners allege that, 
instead of using the average petition rate as BIA, Commerce should have 
used the highest petition rate, 50.95%, in accordance with Certain Cut- 
to-Length Carbon Steel Plate From Sweden: Final Results of Antidump- 
ing Duty Administrative Review (“Swedish Steel Plate”), 62 Fed. Reg. 
46,947 (Sept. 5, 1997). While Petitioners recognize that the average peti- 
tion rate is higher than the final rate found in the LTFV investigation, 
they note that this rate may be below the dumping margins found in 
subsequent reviews after the remand proceedings are complete. Peti- 
tioners further claim that Commerce’s rejection of the highest petition 
rate because it was based on dumping calculations for only one type of 
casting is unrelated to Commerce’s practice of basing BIA on the highest 
rate for uncooperative respondents. Petitioners’ Comments on the Re- 
mand Results at 1-8. 

Commerce first responds to D & L’s and Sigma’s complaints, stating 
that the 25.52% average petition rate has not been invalidated. Com- 
merce then responds to Petitioners, asserting that it rejected the highest 
rate from the petition because this rate was solely based on dumping for 
light castings, only one of four kinds of products covered by the petition. 
Def.’s Rebuttal to Comments on the Remand Results at 1-25. 

D & L adds that Petitioners’ position is without merit because the 
highest petition rate is invalid. D & L’s Rebuttal to Comments on the Re- 
mand Results at 2-10. D & L further responds that Swedish Steel Plate 
is distinguishable because the respondents in that case attempted to 
manipulate the “facts available” process, while the respondents here 
“simply chose not to respond because Commerce kept changing the 
methodology it used to calculate the margins,” hence foreclosing them 
from the United States market. Jd. at 3. Finally, D & L attempts to dis- 
tinguish cases where this court upheld Commerce’s use of the average 
petition rate as BIA, arguing that the respondents in those cases at- 
tempted to manipulate the review process by obtaining a low rate and 
then refusing to cooperate. D & L’s Reply to Rebuttal Comments on the 
Remand Results at 1-11. 

In response to D & L, Petitioners assert that case law reinforces Com- 
merce’s decision to select a petition rate for BIA even when a different 
rate is calculated in the final determination. Petitioners’ Rebuttal to 
Comments on the Remand Results at 1-4. 
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1. Use of the Highest Petition Rate: 


Commerce properly declined to use the highest petition rate in this 
case. As a preliminary matter, the Court declines to entertain D & L’s 
differentiation of Swedish Steel Plate on the ground that the respond- 
ents in that case attempted to manipulate the review process. The stat- 
ute, regulations and case law have not carved an exception to BIA for 
non-respondent companies such as D & L who have become frustrated 
with Commerce’s methodology and its adverse results. 

Contrary to Petitioners’ assertions, Commerce adhered to its usual 
practice in selecting the average petition BIA rate for uncooperative 
firms under the circumstances. Commerce ordinarily selects BIA froma 
petition in the znitial LTF'V investigation, not from a petition in an ad- 
ministrative review. In the few cases where Commerce has selected BIA 
from an administrative review, however, Commerce has relied upon the 
simple average petition rate. See Industria de Fundicao Tupy v. United 
States,20 CIT __—,_—s—, 936 F. Supp. 1009, 1019 n.7 (1996); Krupp 
Stahl A.G. v. United States, 17 CIT 450, 452, 822 F Supp. 789, 791 

1993). 


Moreover, the present situation is distinguishable from Swedish Steel 
Plate, where Commerce resorted to the use of the highest petition rate 
for BIA. The petition in that case calculated a range of dumping mar- 
gins, each of which covered the entire class or kind of merchandise with- 
in the scope of investigation. Remand Results at 12-13. In contrast, the 
petition filed in this case calculated separate dumping margins for the 


three different types of heavy iron construction castings and the one 
type of light casting. Jd. at 12-14. Petitioners essentially claim that 
Commerce should have used the 50.95% petition calculation for the 
light castings, which account for approximately 18% of the total castings 
under review, as BIA for all four casting types. Because Commerce has 
treated all castings in this proceeding as one class or kind and has calcu- 
lated a single dumping margin for all entries, to require Commerce to 
employ as BIA the highest petition rate would improperly assign a mar- 
gin to all castings within the scope of review that is, in fact, based on a 
small portion of covered merchandise. Such a result would not only ig- 
nore Commerce’s established BIA practice, but also contravene one of 
BIA’s ultimate purposes—to promote the calculation of relatively accu- 
rate dumping margins. See, e.g., D & L, 113 F.3d at 1223 (stating that 
BlAshould “bear[ ]some relationship to past practices in the industry 
in question” and promote accuracy). 

2. Use of the Final LTFV Rate: 

The CAFC agreed that the PRC exporters did not cooperate with 
Commerce’s requests for information in the fourth period review, hence 
justifying the application of the highest available prior rate as BIA. 
D & L, 113 F3d at 1222-23. The BIA rule is designed as an “investigative 
tool * * * [Commerce] may wield as an informal club over recalcitrant 
parties,” Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1560 (Fed. 
Cir. 1984), to induce respondents to provide Commerce with timely, 
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complete and accurate information. See Rhone Poulenc, Inc. v. United 
States, 899 F2d 1185, 1190-91 (Fed. Cir. 1990). As this court recently 
stated, however, D & L “stands for the proposition that [Commerce] 
cannot use a rate for BIA purposes that has been invalidated.” Pulton 
Chain Co. v. United States, 21 CIT ' , Slip Op. 97-162, at 7 (Dec. 
2, 1997) (citing 113 F.3d at 1221). In this case, therefore, the Court must 
determine whether the average petition rate Commerce relied upon for 
BIA in the fourth review period has been invalidated. The Court con- 
cludes that it has not. 

First, as this Court stated above with respect to Swedish Steel Plate, 
D & L’sclaim that Tupy and Krupp are distinguishable is incorrect; the 
Court refuses to create an exception for companies that choose not to 
respond merely because they are frustrated with the review process and 
its results. 

D & L’s and Sigma’s positions primarily rest on the assertion that a 
petition rate is invalidated once Commerce arrives at an “actually calcu- 
lated” rate, in this case the final LTFV rate. The Court first notes that 
while a petition rate is admittedly an estimate of the actual rate of 
dumping, it is sufficiently reliable for Commerce to initiate an investiga- 
tion and is, therefore, a reasonable preliminary basis for determining 
dumping margins. Further, the court has upheld Commerce’s reliance 
on the average petition rate as BIA in a subsequent administrative re- 
view despite the existence ofa lower final LTFV rate. See Tupy, 20 CIT at 
____, 936 F Supp. at 1017 (upholding Commerce’s BIA rate based on the 
average petition rate); Krupp, 17 CIT at 454-55, 822 F. Supp. at 793-94 
(permitting Commerce to use a petition-based preliminary LTFV mar- 
gin as BIA). Finally, the CAFC in D & L emphasized that the 92.74% BIA 
rate was invalid because it was grossly excessive and had no pretension 
to accuracy; the 25.52% BIA rate at issue, while imprecise, is not such a 
flawed figure. The petition rate is therefore not automatically invalid 
once Commerce calculates a final LTFV rate.! 

Most of the rates calculated in these proceedings subsequently have 
been invalidated. Moreover, as the Court determined above, the highest 
petition rate is inappropriate as BIA in this case. As a result, only two 
rates remain upon which Commerce can base BIA: the 25.52% average 
petition rate and the 11.66% final LTFV rate. The Court concludes that 
Commerce’s decision to use the average petition rate as BIA under the 
circumstances is proper. 

While the CAFC stated its concern in D & L regarding BIA rates that 
have been demonstrated to be inaccurate, grossly excessive or seriously 
flawed, it also stressed that a BIA rate must “offer[ ] some assurance 
that the exporter will not benefit from refusing to provide information.” 


1 In Pulton Chain, the court stated that “{w]hile an abandoned rate is not quite the same as a rate invalidated by a 
court, * * * itis very close.” 21 CIT at ___, Slip Op. 97-162, at 8. The Court concludes that Commerce did not “aban- 
don” the petition rate within the court’s meaning in Pulton Chain. The rate at issue in that case was a 15 year old 
deposit rate of 43.29% that the court found was not only extremely outdated and excessive, but promulgated under 
circumstances that made it unusually suspect. Jd. Moreover, the relevant respondent’s rates had fluctuated between 
the 0-6% range. Jd. In contrast, the rate in this case is a relatively recent petition rate that is not excessive 
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113 F.3d at 1223. It is unlikely that the 11.66% final LTFV rate is suffi- 
cient to offer any such assurance or to induce future participation from 
the uncooperative PRC companies to which it was applied. The Court 
therefore refuses to permit the respondents in this case to retain this 
low investigation rate by refusing to cooperate in subsequent reviews. 

As the 11.66% final LTFV rate is inadequate for Commerce to rely 
upon for BIA, the sole valid rate that remains is the 25.52% average peti- 
tion rate. The Court finds that this rate has not been invalidated and 
reasonably achieves the purposes of BIA discussed by the CAFC in 
D & L. Specifically, the 25.52% rate induces foreign exporters to cooper- 
ate with Commerce in future administrative reviews while maintaining 
some relationship to commercial practices in the PRC iron casting in- 
dustry and promoting accuracy in these antidumping proceedings. 

CONCLUSION 

In accordance with the foregoing opinion, the Court finds that Com- 
merce’s Remand Results are consistent with law and supported by sub- 
stantial evidence on the record. Consequently, Commerce’s Remand 
Results are affirmed in their entirety and this case is dismissed. 


NOTE: This is to advise that Slip Op. 98-46 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re 
leased and published in the CUSTOMS BULLETIN when available 
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OPINION 
POGUE, Judge: On September 17, 1997, this Court remanded certain 
aspects of the Department of Commerce’s (“Commerce”) determination 
in Certain Fresh Cut Flowers from Colombia, 61 Fed. Reg. 42,833 (Dep’t 
Commerce 1996)(final results 5, 6, and 7 admin. review). Cultivos Mira- 
monte S.A. v. United States, 21 CIT , 980 F Supp. 1268 (1997). Spe- 


cifically, the Court asked that Commerce: 1) reconsider the 
cost-allocation treatment of land-preparation costs; 2) select an infla- 
tion-adjustment factor for pompons (pompon chrysanthemums) and 
chrysanthemums (standard chrysanthemums) based upon the produc- 
tion cycle of these flower types; and 3) correct the interest rate selected 
to calculate imputed U.S. credit expenses. Final Results of Redetermina- 
tion Pursuant to Court Remand at 3 (“Remand Determination”).! 


I. TREATMENT OF MIRAMONTE’S LAND ADEQUATION COSTS 
1. Commerce’s Five-Year Allocation Methodology: 

In the underlying administrative review, Commerce based foreign 
market value on constructed value pursuant to 19 U.S.C. § 1677b(a)(2) 
(1988). In order to calculate constructed value, Commerce requested 
that respondents, Cultivos Miramonte S.A. and Flores MocariS.A. (“Mi- 
ramonte”)” provide information regarding indirect costs and expenses 
incurred in the cultivation and harvesting of their flowers. See ITA Sec- 
tion B-C Quest., Pub. Doc. 450 (4/13/94) at 66. For these costs Com- 
merce’s questionnaire instructed, “[{rlegardless of whether your 
company capitalized expenditures or expensed them, the cost submis- 


* Familiarity with the Court's earlier decision in this case is presumed 


2 : ‘ ; . . 

“Respondents Cultivos Miramonte S.A. and Flores Mocari S.A. are two related Colombian companies that produce 
and export fresh-cut flowers to the United States. Without objection, Commerce “collapsed” the two companies and 
treated them as a single entity for antidumping purposes. See Certain Fresh Cut Flowers from Colombia, 60 Fed. Reg 


30,270, 30,271 (Dep’t Commerce 1995)(prelim. results admin. rev.) 
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sion should be consistent with your normal production accounting sys- 
tem and based on your actual accounting records, if your system and 
records are in accordance with Generally Accepted Accounting Prin- 
ciples (GAAP).” Pub. Doc. 450 at 62. Miramonte reported, among oth- 
ers, depreciation expenses for its greenhouses and “land adequation.” 
Land adequation was described by Miramonte as leveling terrain, dig- 
ging ditches, and constructing drainage systems for its greenhouses. See 
Miramonte Public Section D QR, Pub. Doc. 783 (7/8/94) at 41. 

In its accounting records Miramonte allocated the costs of the green- 
houses over a twenty-year period and the costs of land adequation over a 
five-year period. In its questionnaire response Miramonte allocated its 
greenhouse costs over the same twenty-year period reflected in its 
books; for land adequation Miramonte allocated the costs over a twenty- 
year period as well, arguing that “the leveling, ditching and drainage 
will provide a benefit over the useful life of the greenhouse.” Pub. Doc. 
783 at 31. Miramonte explained that the discrepancy between its ques- 
tionnaire response and its accounting records was due to the fact that its 
accounting records were “primarily oriented for tax purposes.” Jd. at 21. 
Miramonte also said that it allocated its adequation costs in exactly the 
same way for the third and fourth administrative reviews. Id. 

In the Final Results, for land adequation, Commerce used the five- 
year cost allocation in Miramonte’s accounting records rather than the 
twenty-year allocation provided in Miramonte’s questionnaire re- 
sponse. 61 Fed. Reg. at 42,846. Commerce stated that its administrative 
practice “is to adhere to an individual firm’s recording of costs in accor- 
dance with GAAP of its home country if we are satisfied that such prin- 
ciples reasonably reflect the costs of producing the subject 
merchandise.” Id. 

Commerce rejected Miramonte’s twenty-year allocation because 
[although Miramonte stated that it considered land adequation to 
have the same useful life as a greenhouse, it never explained why it 
treated land adequation expenses differently in its accounting records, 
nor did Miramonte justify why a five-year amortization did not reason- 
ably reflect the costs of producing the merchandise.” Id.; see also Com- 
merce Public Analysis Memo, Pub. Doc. 1733 (6/28/96) at 2-3. 

The Court was not satisfied with Commerce’s explanation for reject- 
ing a methodology it had accepted in earlier reviews. “Commerce has the 
flexibility to change its position providing that it explains the basis for 
its change, and providing that the explanation is in accordance with law 
and supported by substantial evidence.” Cultivos,21CITat__—, 980 F. 
Supp. at 1274 (footnotes omitted). The Court found that Commerce had 

* * that Mi- 
ramonte ‘never explained why it treated land adequation expenses dif- 
ferently in its accounting records,’ * * *.” Jd. at 1275 (quoting the final 
results, 61 Fed. Reg. at 42,847). However, the Court found that, 


Miramonte did, oa alert Commerce that its accounting records 
were “primarily oriented for tax purposes.” Miramonte Public 
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§ D QR, Public Doc. 783 (7/8/94) at 21. This may or may not have 
been a sufficient explanation, * * * but it was some explanation. 
Commerce’s conclusion that Miramonte “did not justify why a five 
year amortization did not reasonably reflect the cost of producing 
the merchandise,” 61 Fed. Reg. at 42,846, is similarly at odds with 
the administrative record. Miramonte explained that the land prep- 
aration provided a useful benefit for the life of its greenhouses 
which lasted twenty years. It therefore allocated the land prepara- 
tion costs over twenty years. Here again, this explanation may or 
may not have been sufficient, but it nonetheless was some justifica- 
tion for Miramonte’s claim that the five-year amortization did not 
reasonably reflect the cost of producing the merchandise. The re- 
cord does not support the finding that Miramonte never explained 
or justified its questionnaire response. 


Id. Because Commerce’s explanations were at odds with the administra- 
tive record, the Court remanded. See id. at 1275 (citing Camp v. Pitts, 
411 US. 138, 148 (1973)(stating that if the contemporaneous explana- 
tion of the agency is based on a finding that is not sustainable on the ad- 
ministrative record, the matter must be remanded for further 
consideration)). 

Upon remand, Commerce continued to amortize land adequation 
costs over a five-year period. 

The statute requires that Commerce’s determination be supported by 
substantial evidence. Here, Commerce explained that Miramonte’s ac- 
counting records are kept in accordance with Colombian GAAP and that 
“Colombian GAAP requires that companies amortize assets over the pe- 
riod some benefit is derived from the assets (the assets’ useful life).” Re- 
mand Determination at 7. Based on Commerce’s explanation, the Court 
concludes that Miramonte’s use of a five-year amortization schedule in 
its accounting records constitutes substantial evidence that the benefits 
of land adequation last five years, and that Commerce’s five-year alloca- 
tion of amortization costs reflects Miramonte’s actual costs. Further- 
more, “this Court has consistently upheld Commerce’s reliance on a 
firm’s expenses as recorded in the firm’s financial statements, as long as 
those statements were prepared in accordance with the home country’s 
GAAP and do not significantly distort the firm’s actual costs.” FAG U.K. 
Ltd. v. United States,20 CIT __, 945 F. Supp. 260, 271 (1996). Here, 
Commerce relied on respondents’ verified financial statements to calcu- 
late costs. The burden rests on Miramonte to prove that the methodolo- 
gy used in Miramonte’s financial statements in accordance with 
Colombian GAAP distorted costs. See Cinsa, S.A. de C.V, v. United 
States,21CIT__, 966 F Supp. 1230, 1235 (1997) (“Cinsa submitted its 
financial statements that reflected revalued depreciation costs which 
were consistent with Mexican GAAP. The Court finds that the burden 
rests on Cinsa to prove that the use of revalued depreciation in calculat- 
ing CV and COP distorted costs.”); see also Hercules, Inc. v. United 
States, 11 CIT 710, 755-56, 673 F Supp. 454, 491 (1987) (agreeing with 
Commerce that it was respondent’s duty to come forth with “verifiable 
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substantiating evidence” to support its claim that methodology adopted 
“for tax purposes” in accordance with respondent’s home-country 
GAAP distorted costs). Commerce determined that Miramonte failed to 
meet this burden. 


Cultivos Miramonte justified the use of the alternative methodolo- 
gy [twenty-year allocation] by trying to correlate the useful life of 
land- adequation costs with the useful life of greenhouses. However, 

** it is not evident that ‘leveling, ditching, and drainage’ are one- 
time events just for the construction of greenhouses rather than ac- 
tivities that occur periodically. 


Remand Determination at 8. Miramonte argues that its statement that, 
“the land preparation costs will provide a benefit over the useful life of 
the greenhouse i is per se ev idence that use of a five-year amortization pe- 
riod i is distortive.” Comments of Cultivos Miramonte 8.A. and Flores 
MocariS.A. on Draft Remand Results at 3 (“Miramonte Comments”). In 
response, Commerce states, “[ilf Cultivos Mirs amonte had provided * * 
documentary evidence to support its claims that * * * land-preparation 
costs are tied exclusively to construction of greenhouses that last twenty 
years, we might have been able to determine whether an alternative re- 
porting methodology was appropriate.” Remand Determination at 16. 

Similarly, Commerce explains that Miramonte claimed that the use of 
a five-year amortization period was solely for tax purposes. However, 
“(t]he part of the record to which Cultivos Miramonte refers in order to 
justify not using a five-year amortization period is simply a declaratory 
statement claiming that its accounting records are ‘tax-motivated.’” Re- 
mand Determination at 15-16. Again, Commerce says, Miramonte 
failed to provide sufficient documentary evidence to support its claim. 

In the absence of such documentary evidence, Commerce’s deter- 
mination that Miramonte failed to meet its burden of proof was reason- 
able. Thus, the Court finds that Commerce’s decision to rely on the 
five-year allocation methodology used in Miramonte’s accounting re- 
cords was supported by substantial evidence and therefore, in accor- 
dance with law. 


2. Commerce’s Refusal to Accept New Factual Information Upon 
Remand: 

In submitting its comments on the remand determination, Mira- 
monte included a declaration of its general manager to support its asser- 
tions regarding the useful life of land adequation benefits. Commerce 
rejected this declaration, “because it contain[ed] unsolicited and un- 
timely new factual information.” Memo. re: Rejection of New Factual 
Information, November 13, 1997. 

Miramonte now argues that “[t]he case law is clear that absent an ex- 
press prohibition by the Court, Commerce may always consider new fac- 
tual information in a remand determination.” Miramonte Comments at 

(citing Laclede Steel Co. v. United States, 19 CIT 1076, 1078 (1995)) 
Miramonte is correct; Commerce may accept new information upon re- 
mand. However, it is not required to accept new information unless di- 





U.S. COURT OF INTERNATIONAL TRADE 


rected to do so by the court. Thus it was within Commerce’s discretion 
either to accept or reject the General Manager’s declaration. 

As this Court noted in its original opinion, “[t]he administrative prac- 
tice of adhering to books and records kept in accord with home country 
GAAP unless distortive, had not changed from one review to the next; 
* * * presumably, having known what that practice was, Miramonte 
submitted evidence of distortion that it deemed sufficient to justify devi- 
ation from its books and records.” Cultivos,21CIT at __, 980 F Supp. 
at 1274-75. 

Because Miramonte was given an adequate opportunity to submit evi- 
dence on this issue in the underlying review, Commerce’s refusal to ac- 
cept new information at this stage was within its discretion. 


II. INFLATION ADJUSTMENT METHODOLOGY 


A change in Colombian GAAP effective January 1, 1992, required 
that firms revalue certain financial-statement accounts to reflect the ef- 
fects of inflation experienced during each financial-reporting period. In 
response to this change, Commerce asked respondents in the underly- 
ing administrative reviews to provide additional information to adjust 
the depreciation and amortization costs that they reported as part of the 
cost of production. Commerce found that Miramonte’s data on the ef- 
fects of inflation on its cost data were inconsistent with Miramonte’s 
originally submitted data, and therefore considered the company to be 
non-responsive. Cultivos,21CIT at ___, 980 F Supp. at 1277. In the Fi- 
nal Results, as partial best information available (BIA), Commerce cal- 
culated its own inflation-adjustment factors and applied them to the 
costs that Miramonte had originally reported. Jd. at 1279. The inflation- 
adjustment factors were based on monthly inflation rates published by 
the Colombian government. See Remand Determination at 9. 

This Court sustained Commerce’s rejection of Miramonte’s inflation 
adjustment data and its use of partial BIA to adjust Miramonte’s pro- 
duction costs. See Cultivos,21 CIT at __, 980 F. Supp. at 1278-79. 

However, the Court remanded for Commerce to reconsider the infla- 
tion factors it used to adjust Miramonte’s data because Commerce calcu- 
lated its inflation factors based on the production cycle of carnations. 
Miramonte did produce standard carnations for export during the fifth 
review period and submitted constructed value information for this 
flower type. Miramonte Verification Report at 1, Pub. Doc. 1270 
(10/24/94). However, Miramonte primarily produced pompons and 
chrysanthemums for the periods of review. The production cycle for 
pompons and chrysanthemums is shorter than the production cycle for 
carnations. Miramonte, therefore challenged Commerce’s application 
of an inflation adjustment factor based on the production cycle of carna- 
tions. 

Through counsel, Commerce conceded that the selection of an infla- 
tion factor based on the production cycle of carnations was an error and 
requested a remand to re-calculate Miramonte’s inflation adjustment 
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factor based on the production cycles of chrysanthemums and pompons. 
The Court granted Commerce's request. 

[he Court also ordered that upon remand, Commerce address the ar- 
sument raised by Defendant-Intervenor, the Floral Trade Council, that 
Commerce’s selected inflation-adjustment factor must be adverse be- 
cause Commerce had found Miramonte to be non-responsive. Cultivos, 
21CIT at __, 980 F. Supp. at 1280 

In the remand determination, Commerce recalculated the inflation- 
adjustment factor based on the production cycle for pompons, which the 
Department estimated to be about four months.’ Remand Determina- 

The recalculated inflation-adjustment factors are based on the entire 
production cycle for pompons, which the Department estimated to be 
about four months. 

Miramonte objects to Commerce’s remand determination, arguing 
that in the final results, Commerce applied inflation adjustment factors 
only to depreciation and amortization expenses. In refusing to adjust 


other costs for inflation, Commerce drew a distinction between “infla- 


tion effects ‘largely contained within the POR [period of review],’ and 
inflation effects not largely contained within the POR.” Miramonte 
Comments at 12 (citing Final Results, 61 Fed. Reg. at 42,845). 

The four-month production cycle of chrysanthemums and pompons, 
Miramonte argues, is “‘largely confined within the period of review.’ 
Commerce cannot have it both ways—rejecting inflation adjustments 
that reduce costs because costs are ‘largely confined’ to the POR yet still 
making inflation adjustments that increase costs to expenses ‘largely 
confined’ to the POR.” Miramonte Comments at 12 

Although Miramonte challenged Commerce’s application of a BIA 
rate based on the production cycle of carnations in the underlying re- 
view, it never argued that its costs should not be adjusted at all. Mira- 
monte never raised that issue until Commerce released its draft remand 
results. On the contrary, in its brief to this Court, Miramonte argued 
that Commerce should have “relied * * * on Miramonte’s August, 1994 
submitted cost data for pompons, and chrysanthemums, and properly 
adjusted such data for inflation reflecting the three- and four-month off- 
set periods * * * reflecting the production process for pompons and 
mums, * * *.” Pls.’ Brief Support Rule 56.2 M. J. Agency Rec. at 10. 

Miramonte contends that it never had the opportunity to raise this is- 
sue with Commerce because Commerce had not previously applied four- 
month inflation adjustments to any respondent in this review. However, 
it was Miramonte that suggested that Commerce rely on the chrysan- 


he constructed value which the artment compares to United States 
s. The reduction in c¢ ted e hada ne of reducing mar 
adjustment factor ied to Miramor cost of producing 
i dchrysanthemums in the seventh POR 

ige would have no effect. The De 

artial BIA in the 5th POR because only two 

o the inflation-adjustment factors for the fifth 


y based on two months of inflation, which is within the production cycle of pompons and chrysanthe- 
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themum production cycle. Miramonte could have argued then that 
Commerce should not make any inflation adjustments to Miramonte’s 
production costs a of the brevity of its production cycle. Mira- 
monte never made this argument. It is too late to raise it now. See Unem- 
ployment Compensation Comm’n of Alaska v. Aragon, 329 U.S. 143, 154 
(1946) (“A reviewing court usurps the agency’s function when it sets 
aside the administrative determination on a ground not theretofore pre- 
sented and deprives the [agency] of an opportunity to consider the mat- 
ter, make its ruling, and state the reasons for its action.”); Aramide 
Maatschappi V.o.F- v. United States, 19 CIT 1094, 1097-98, 901 F Supp. 
353, 357 (1995) (rejecting plaintiffs’ challenge to aspect of Commerce’s 
FMV calculation because Commerce had used the disputed methodolo- 
gy in its preliminary determination and plaintiff failed to raise its chal- 
lenge until after issuance of the final determination); see also 28 U.S.C. 
§ 2637(d) (1994) (“[T]he Court of International Trade shall, where ap- 
propriate, require the exhaustion of administrative remedies.” 

Miramonte also argues that even if Commerce's decision to adjust its 
production costs for inflation was correct, Commerce should not have 
applied four-month inflation adjustments to all of its production ex- 
penses. 


As the Department [Commerce] correctly finds, Miramonte re- 
ported that it takes one month to propagate a carnation cutting. 
This cutting is then planted and harvested three months later 

The way Miramonte reported costs * * * was as follows. First, prop- 


agation costs were ‘offset,’ or shifted four months * * *. Second, 
production costs—by far the largest cost component * * * were ‘off- 
set’ only three months. Third, harvest costs were reported on a cur- 
rent basis and not offset at all. 
Miramonte Comments at 14. Thus, Miramonte argues, “Commerce 
should apply a four-month inflation adjustment only to the propagation 
costs, * * *. It should apply a three-month inflation factor to the produc- 
tion expenses * * *. And no inflation adjustment should be applied to 
harvesting costs * * *.” Id. 

In response, Commerce explains that it applied the four-month infla- 
tion factor as partial BIA due to Miramonte’s failure to respond appro- 
priately to Commerce’s supplemental questionnaire regarding inflation 
adjustments. This Court has alr eady decided that Commerce’s decision 
to resort to partial BIA was appropriate. See Cultivos at 1278-79 (“Com- 
merce’s finding that Miramonte failed to respond properly to its request 
for inflation adj ustment data is supported by substantial evidence, and, 
accordingly, Commerce’s application of BIA to adjust Miramonte’s veri- 
fied cost data for inflation was in accordance with law.”). 

However, the statute “[does] not explicitly define what type of infor- 
mation constitute[s] the ‘best’ information. Hence, because Congress 
has ‘explicitly left a gap for the agency to fill’ in determining what 
constitutes the best information available, the ITA’s construction of the 
statute must be accorded considerable deference.” Allied-Signal Aero- 
space Co. v. United States, 996 F.2d 1185, 1191 (Fed. Cir. 1993). Further- 
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more, “[t]he best information ‘is not necessarily accurate information, 
it is information which becomes usable because a respondent has failed 
to provide accurate information.’” Krupp Stahl A.G. v. United States, 17 
CIT 450, 453, 822 F Supp. 789, 792 (1993) (quoting Asociacion Colom- 
biana de Exportadores de Flores v. United States, 13 CIT 13, 28, 704 F. 
Supp. 1114, 1126 (1989), aff'd 8 Fed. Cir. (T) 97, 901 F.2d 1089 (1990)). 

“The purpose behind permitting Commerce to resort to BIA is to in- 
duce respondents to provide Commerce with requested information in a 
timely, complete and accurate manner so that the Department may de- 
termine current margins within statutory deadlines.” National Steel 
Corp. v. United States, 18 CIT 1126, 1129, 870 F Supp. 1130, 1134 (1994) 
(citing Rhone Poulenc Inc. v. United States, 8 Fed. Cir. (T) 61, 67-68, 899 
F 2d 1185, 1191 (1990)). “Although the ultimate purpose of BIA is not to 
punish, BIA is intended to be adverse.” National Steel, 18 CIT at 1132, 
870 F Supp. at 1136 (citing Pulton Chain Co. v. United States, 17 CIT 
1136, 1139 (1993)). At the same time, Commerce’s choice of BIA must be 
reasonable. “A rational relationship must exist between the ‘data cho- 
sen and the matter to which they are to apply.’” National Steel, 18 CIT at 
1132, 870 F Supp. at 1136 (citing Manifattura Emmepi S.p.A. v. United 
States, 16 CIT 619, 624, 799 F Supp. 110, 115 (1992)). 

Here, Commerce adjusted information submitted by respondent us- 
ing monthly inflation rates published by the Colombian government, 
basing its calculations on the actual production cycle of the merchandise 
at issue, as reported by respondent. Remand Determination at 9-12. Be- 
cause Commerce relied on current, published information and on infor- 
mation provided by respondents in the instant investigation, the Court 
finds Commerce’s calculated inflation adjustment rates bore a rational 
relationship to the actual effect of inflation on Miramonte’s production 
costs.* 


At the same time, the rate chosen by Commerce was appropriately re- 
sponsive to the concern of petitioner, the Floral Trade Council, that the 
adjustment factor be “sufficiently adverse” and not reward Miramonte 


“ 


for failing to provide accurate information in a timely manner.” Floral 
Trade Council’s Comments on Final Results of Redetermination Pur- 
suant to Court Remand at 3. As Commerce explains, 


Miramonte’s reporting methodology is such that propagation and 
production costs require adjustments for four months’ and three 
months’ worth of inflation, respectively, while harvesting costs did 
not incur any inflation adjustment. As adverse BIA, we adjusted all 
three categories of costs for four-months’ worth of inflation. If we 
applied a neutral form of BIA, we would have only adjusted produc- 


tion costs for three-months’ worth of inflation and would not have 
adjusted harvesting costs at all. 


4 Miramonte also asks that the Court wait for the resolution of the inflation adjustment issue in Asociacion Colom- 
biana de Exportadores de Flores v. United States before considering the remand results here. That case has now been 
decided. See Slip op. 98-33 (March 25, 1998). Therefore, Plaintiffs’ request is moot. Furthermore, the issue raised by 
Miramonte was decided in Commerce's favor. 
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Remand Determination at 16. The Court finds that Commerce’s BIA 
choice represents a reasonable attempt to balance the “rational rela- 
tionship” requirement, with the purpose of inducing respondents to 
cooperate with Commerce. See supra Pg. 15. 


III. IMpUTED CREDIT INTEREST RATE 

In the final results of the seventh POR, Commerce inadvertently used 
a prime U.S. dollar short-term borrowing rate of seven percent to im- 
pute U.S. credit expenses. Commerce requested that the issue be re- 
manded to correct its error. Upon remand, Commerce substituted 
Miramonte’s actual U.S. dollar short-term borrowing rate for the prime 
rate in calculating imputed U.S. credit expenses on seventh POR sales. 
No party challenges this correction, and Commerce’s use of Mira- 
monte’s actual borrowing rate, in accordance with this Court’s order in 
the underlying opinion, is affirmed. 


IV. CONCLUSION 
In accordance with the foregoing opinion, the Court finds Com- 
merce’s Final Results of Redetermination Pursuant to Court Remand 
in Cultivos Miramonte S.A. v. United States,21 CIT __, 980 F. Supp. 
1268 (1997) to be supported by substantial evidence on the agency re- 
cord and in accordance with law. 


(Shp Op. 98-48) 
LA PERLA FASHIONS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 96-05-01468 
[Defendant’s motion for leave to file answer to complaint out of time denied.| 
(Dated April 16, 1998) 


Barnes, Richardson & Colburn (Sandra Liss Friedman) for the plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Saul Davis) for the defendant 


MEMORANDUM AND ORDER 


AQUILINO, Judge: The docket sheet for this action records the filing of 
plaintiff's complaint on November 26, 1997. Following defendant’s fail- 
ure to answer or otherwise respond to it within the period of time al- 
lotted by law, on February 17, 1998 the Office of the Clerk notified 
counsel of the government’s default. 

Comes now the defendant with a motion to file out of time its answer 
based upon various stated excuses, including: 


(c) due to defendant counsel’s unusually heavy work load, many of 
these cases involving court deadlines, counsel did not check his in- 
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coming mail on a regular basis, and was confused regarding due 
dates because of the institution of a new tickler system designed to 
advise attorneys of court deadlines. 


The plaintiff has responded to this motion, in part, as follows: 


Rule 55(e) of the Rules of this Court provides that a judgment by 
default against the United States shall not be entered “unless the 
claimant establishes a claim or right to relief by evidence satisfacto- 
ry to the court.” Regardless of how dilatory or inexcusable the de- 
fendant’s conduct may be, the rule apparently provides plaintiffs 
with little or no relief where, as here, the government’s default is 
due to a failure to plead or otherwise defend. See {[ ] Syva Co. v. 
United States, 12 CIT 199, 681 FSupp. 885 (1988); and 10C. Wright, 
A. Miller & M. Kane, Federal Practice and Procedures § 2702 
(1988). 

* * * Plaintiff has reviewed defendant’s motion and notes that such 
motion does not indicate any reason for defendant’s failure to time- 
ly file an answer other than inexcusable neglect. 


The court concurs that defendant’s neglect is inexcusable. It is also 
constrained to concur, however, that the law provides that a judgment 
by default shall not be entered against the United States unless a plain- 
tiff establishes a claim or right to relief. In this regard, the plaintiff adds 
in the response at bar that the 


evidence necessary to establish its claim was submitted at trial in a 
similar case, La Perla Fashions, Inc. v. United States, Court No. 
96-03-00741, which is awaiting decision by the Court. 


If this representation proves to be true, perhaps further litigation, in- 
cluding formal joinder of issue, will not be necessary herein. Hence, this 
action is hereby stayed, pending final resolution of Court No. 
96-03-00741. Defendant’s present motion for leave to file out of time 
should be, and it hereby is, denied, subject to renewal if orderly proceed- 
ings subsequently so require, and also subject to leave which is hereby 
granted the plaintiffto move for award of reasonable attorneys’ fees and 
expenses incurred in responding to defendant’s instant motion. 
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OLYMPIA INDUSTRIAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
WOODINGS-VERONA TOOL WORKS, INC., DEFENDANT-INTERVENOR 


Consolidated Court No. 95-10-01339 


[Remand Determination in the second administrative review of the antidumping duty 
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OPINION 


GOLDBERG, Judge: In this action, the Court reviews the Department of 
Commerce’s (“Commerce”) Remand Determination of the Notice of Fi- 


nal Results of Administrative Review: Heavy Forged Hand Tools, Fin- 
ished or Unfinished, With or Without Handles, from the People’s 
Republic of China, 60 Fed. Reg. 49,251 (Sept. 22, 1995) (“Final Re- 
sults”). Plaintiff, Olympia Industrial Inc. (“Olympia”), a respondent in 
the underlying administrative review, contests one aspect of the Re- 
mand Determination. The Court exercises jurisdiction pursuant to 
28 U.S.C. § 1581(c) (1994). The Court sustains the Remand Determina- 
tion in part, and remands in part. 


I. 
BACKGROUND 


Olympia, a U.S. importer of heavy forged hand tools (“HFHTs”) from 
the People’s Republic of China (“PRC”), and defendant-intervenor, 
Woodings-Verona Tool Works, Inc. (“Woodings”), a U.S. producer of 
HFHTs and petitioner in the underlying agency action, commenced this 
consolidated case under 19 U.S.C. § 1516a and 28 U.S.C. § 2631(c) (1994) 
seeking judicial review of certain portions of the Final Results of Com- 
merce’s second administrative review. See Olympia Indus., Inc. v. 
United States,21CIT__, Slip Op. 97-44 (Apr. 10, 1997) (“OlympiaI”). 
In Olympia I, both parties disputed the dumping margin results in the 
Final Results, focusing on certain values employed by Commerce when 
it calculated the foreign market value (“FMV”) of the HFHTs imports 
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using a factors of production (“FOP”) analysis.! More specifically, Wood- 
ings challenged Commerce’s Final Results on the grounds that Com- 
merce erred when it (1) rejected certain Indian surrogate data based on 
a comparison of data from other market economy countries, and (2) val- 
ued shipping pallets that were assembled by the importer’s suppliers 
based on surrogate data for the value of a finished pallet. On the other 
hand, Olympia alleged that Commerce erred when it (1) used surrogate 
country data to value the steel input when viable PRC import data was 
available, and (2) calculated inland freight expenses based on the lon- 
gest distance between input suppliers to factory. 

For the reasons discussed in Olympia I, the Court rejected Woodings 
arguments but accepted Olympia’s challenges to the Final Results, and 
thus remanded two issues to Commerce. First, the Court agreed with 
Olympia that Commerce erred when it relied on surrogate country data 
to value the steel inputs. Accordingly, the Court instructed Commerce to 
solicit information bearing on whether the import data submitted by 
PRC trading companies is reliable. The Court then directed Commerce 
to use this information “to either change its methodology [for valuing 
steel inputs in its FOP analysis] or provide a clearly articulated ratio- 
nale” explaining why the PRC import data from the trading companies 
should not be used. Olympia I,21 CIT at __, Slip Op. 97-44 at 7. Sec- 
ond, the Court also agreed that Commerce erred in calculating inland 
freight; therefore, the Court instructed Commerce to reopen the record 
so parties could submit information on the percentage of steel pur- 
chased from suppliers and on the distances between suppliers and 
manufacturers. The Court further directed Commerce to adjust its in- 
land freight calculation using the supplemented data. 

In its Remand Determination, Commerce complied with the latter re- 
mand instruction, but not the former. On remand, Commerce did not 
seek additional information from the parties as to the reliability of the 
PRC steel import data. Rather, Commerce rejected the data in its entire- 
ty without review. In doing so, Commerce stated that its policy was only 
to evaluate inputs sourced from market-economy suppliers when those 
inputs are actually purchased by the NME manufacturer. Remand De- 
termination, at 8-9. Because the import data at issue related to inputs 
purchased by NME trading companies, not by NME manufacturers, 
Commerce declined to solicit new information or to use the existing PRC 
import data. Commerce then concluded that “because there are no actu- 
al market-based prices for steel purchases by the manufacturer, we con- 
tinue to use surrogate country data to value the steel input used in the 
production of HFHTs.” Remand Determination, at 9-10. 

Olympia objects to this aspect of the Remand Determination. Specifi- 
cally, Olympia contends that Commerce’s Remand Determination fails 


1 If Commerce cannot determine a FMV for a nonmarket economy (“NME”) respondent under the general provi- 
sions of 19 U.S.C. § 1677b(a), pursuant to 19 U.S.C. § 1677bic)( 1), Commerce must instead use the FOP methodology to 
estimate FMV for the merchandise in question. In the administrative review on appeal, Commerce resorted toa FOP 
analysis. See Final Results, 60 Fed. Reg. at 49,251-52. The PRC is a NME, and neither party disputes Commerce's 
decision to pursue a FOP investigation 
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to use data that is the best information available to value one of the fac- 
tors of production. The question thus posed is whether under the gov- 
erning statute, is it reasonable for Commerce to ignore what is 
purportedly the best information available and instead resort to surro- 
gate data when it employs a NME factors of production analysis? 
I] 
STANDARD OF REVIEW 

Commerce’s remand determination will be sustained if it is supported 
by substantial evidence on the record and is otherwise in accordance 
with law. 19 U.S.C. § 1516a(b)(1)(B) (1994). 

Although well told, to determine whether Commerce’s interpretation 
of the statute is in accordance with law, the court applies the two-step 
test set forth in Chevron U.S.A., Inc. v. Natural Resources Defense Coun- 
cil, Inc., 467 U.S. 837 (1984). Chevron first directs the court “to deter- 
mine whether Congress has directly spoken to the precise question at 
issue.” Id. at 842-43 (internal quotations and citations omitted). If the 
statute is unambiguous as to the issue at hand, then the court must give 
effect to the intent of Congress. Id. However, “[ilfthe statute is silent or 
ambiguous with respect to the specific issue, the question for the court is 
whether the agency’s answer is based on a permissible construction of 
the statute.” Id. at 843 (footnote omitted). Thus, the second element of 
the Chevron test directs the court to consider the reasonableness of an 
agency’s interpretation. 

If asked to review Commerce’s factual findings, the court will uphold 
the agency if its findings are supported by substantial evidence. “Sub- 
stantial evidence is something more than a ‘mere scintilla,’ and must be 
enough reasonably to support a conclusion.” Ceramica Regiomenta, 
S.A. v. United States, 10 CIT 399, 405, 636 F Supp. 961, 966 (1986) (cita- 
tions omitted), aff’d., 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987). In applying 
this standard, the court affirms Commerce’s factual determinations so 
long as they are reasonable and supported by the record as a whole, even 
if there is some evidence that detracts from the agency’s conclusions. At- 
lantic Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 130, 744 F2d 1556, 
1563 (1984). 


iil 
DISCUSSION 
A. Import Data for Steel Input Valuation: 

Commerce correctly points out that this issue turns upon the second 
prong of the Chevron test. The relevant statute, 19 U.S.C. § 1677b(c)(1) 
(1988), does not clearly delineate how Commerce should determine 
what constitutes the best information available. Hence, the Court must 
consider whether Commerce’s outright rejection of the PRC trading 
companies’ data without assessing its reliability or accuracy is reason- 
able. While the Court recognizes the difficulty of selecting a methodolo- 
gy that produces reasonably accurate estimates of the true factors of 
production in a NME case, it cannot conclude that Commerce’s failure 
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to inquire into the reliability of the data without explanation is reason- 
able. 

[he Court begins its discussion by turning to the relevant statute. 
Section 1677b(c)(1) provides: 


Tf 
il 


A) the merchandise under investigation is exported from a non- 
market economy country, and 

B) the administering authority finds that available information 
does not permit the foreign market value of the merchandise to be 
determined under subsection (a) of this section, the administering 
authority shall determine the foreign market value of the merchan- 
dise on the basis of the value of the factors of production utilized in 
producing the merchandise and to which shall be added an amount 
for general expenses and profit * * *. Except as provided in para- 
graph (2), the valuation of factors shall be based upon the best avail- 
able information regarding the values of such factors in a market 
economy or countries considered to be appropriate by the adminis- 
tering authority. 

19 U.S.C. § 1677b(c)(1) (1988). 

From the statute, it is clear that Commerce must identify and use the 
best information available when it values the factors of production. As 
should be apparent, the rationale for using the best information avail- 
able is to obtain the most accurate dumping margin possible. See, e.g., 
Writing Instrument Mfrs. v. United States,21 CIT __—,_s_s«s & BA F 
Supp. 629, 637 (1997). Indeed, accuracy is the touchstone of the anti- 
dumping statute. See Rhone Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 
61,67, 899 F2d 1185, 1191 (1990). Thus, when Commerce uses the best 
information available to value the factors of production it acts in conso- 
nance with the statute. 

Here, one of the trading company respondents submitted data it be- 
lieved to be the best information available on the value of steel inputs 
used by the PRC HFHTs manufacturers. This data consisted of market- 
based prices paid by PRC trading companies to suppliers in market eco- 
nomies. In its Remand Determination, however, Commerce summarily 
rejected this data, stating that it was not its policy to rely on market- 
economy data for inputs purchased by NME trading companies, only 
market-economy data for inputs purchased by NME producers. See Re- 
mand Determination, at 9-10. This decision was not reasonable in view 
of the statute. Commerce has an obligation to review all data and then 
determine what constitutes the best information available or, alterna- 
tively, to explain why a particular data set is not methodologically re- 
liable. Here, Commerce failed to do either. 

Instead, Commerce rejected the PRC trading company data in its en- 
tirety, concluding that “[p]rices paid by the trading companies do not 
represent prices paid by the manufacturers.” Remand Determination, 
at 9. Standing alone, this statement wholly fails to explain why trading 
company data is never reliable for purposes of a FOP analysis. As devel- 
oped below, neither the trading company data rejected by Commerce nor 
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the surrogate country data used by Commerce actually represents the 
PRC manufacturers’ true factors of production. Notwithstanding this, 
Commerce makes no attempt to explain why the latter is inherently 
more reliable or accurate than the former. 

In its brief to this Court, Commerce also offered the post-hoc rationale 
that using trading company data, rather than data from producers, to 
value inputs in a FOP case would be inconsistent with Commerce’s pro- 
cedure in a normal cost of production (“COP”) case. This argument ob- 
scures an important distinction. At the outset, the statute prescribes 
different methods for conducting a FOP analysis as compared to a COP 
analysis. Compare 19 U.S.C. § 1677b(c)(1) & (4) (allowing surrogate val- 
ues to be used in valuing factors of production), with 19 U.S.C. 
§ 1677b(e) (requiring that actual costs be used in a COP investigation). 
See also Rhone-Poulenc, Inc. v. United States, 20 CIT ; , 927 F. 
Supp. 451, 462-63 (1996) (citing Commerce’s Antidumping Manual, Ch. 
8, sec. XVI, for the proposition that NME cases are often methodologi- 
cally distinct from market economy cases). See also Jeffrey S. Neeley, 
Nonmarket Economy Import Regulation: From Bad to Worse, 20 LAW 
AND POL’Y INT’L BUS. 529, 531 (1989) (“When NMEs are involved, * * * 
foreign market value has been determined in a radically different way, 
by a methodology that is as unpredictable as any known to trade law, 
perhaps to any area of the law.”). 

In stark contrast to COP cases, the surrogate values used by Com- 
merce in NME FOP cases are fictional.” Indeed, Commerce here relied 
upon surrogate country data from India to value the steel inputs. See Fi- 
nal Results, 60 Fed. Reg. at 49,254. As with the surrogate country data, 
it may be true that the trading company data does not represent actual 
prices paid for the steel input by the PRC HFHTs manufacturers. And, 
in this sense, the use of trading company data would also create a fiction. 
That is, a surrogate figure again would be used to value a certain factor 
of production. Yet, nowhere does Commerce articulate a clear rationale 
as to why it is methodologically unsound to use the trading company 
data, albeit fictional, to value certain factors of production. Quite sim- 
ply, Commerce has failed to explain why the trading company data can 
never be used as the best information available. 

Moreover, Commerce’s decision is inconsistent with the court’s opin- 
ion in Lasko Metal Prods., Inc. v. United States, 16 CIT 1079, 810 F 
Supp. 314 (1992), aff'd, __ Fed.Cir.__ (T), 43 F3d 1442 (1994). The 
court in Lasko reasoned that “[t]he cost for raw materials from a market 
economy supplier, paid in convertible currencies, provides Commerce 
with the closest approximation of the cost of producing the goods in a 
market economy.” Lasko, 16 CIT at 1081, 810 F Supp. at 317. The same 
holds true here with respect to the trading company data. The import 
data at issue relates to inputs sourced from market-economy suppliers 


9 = 1 ~ - 

“ Although fictional, this court has repeatedly upheld the use of surrogate data to value certain factors of production 
when it amounts to the best available information. See, e.g., Tehnoimportexport, UCF America, Inc. v. United States, 16 
CIT 13, 16, 783 F. Supp. 1401, 1405 (1992 
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and paid for in convertible currencies. Commerce fails to offer a reason 
why relying on this market-based data somehow produces less accurate 
results than using other surrogate data. See Lasko, 16 CIT at 1081, 810 
EF Supp. at 317 (“Only if the combination of surrogate values and mar- 
ket-based values somehow produces less accurate results would Com- 
merce’s use of this information be unreasonable.”). Therefore, the 
Court concludes that Commerce’s decision to reject the trading compa- 
ny data as not representative of the best information, without review or 
without an articulated rationale, is not a reasonable interpretation of 
the statute 

Of course, ultimately it may be the case that the import data sub- 
mitted by the trading companies is not the best information available. 
That is, on remand the trading company data may prove to be unre- 
liable. Indeed, the Court is aware that the existing record contains con- 
flicting information on the reliability of the PRC trading company data. 
Compare P1.’s Mem. in Supp. of Mtn. for $.J. (June 19, 1996), at 15, n. 9 
(noting that at least one trading company informed Commerce that it 
sold imported steel to the HFHTs manufacturers during the period of 
review (“POR”)), with Def.-Int.’s Rep. Br. (Aug. 19, 1996), at 4 (noting 
that the trading companies submitted contradictory statements on 
whether the HFHTs producers actually used the imported steel to pro- 
duce subject merchandise during the POR). The entire purpose of the 
first remand was to afford Commerce the opportunity to establish the 
reliability of the trading company data and thereby to determine if it is 
the best information available. Simply disregarding data that purports 
to be the best information available without more does not amount toa 
reasonable policy to which the Court should give deference. In sum, 
Commerce’s decision to reject the data without further investigation or 
explanation is not reasonable in view of the statute’s mandate to reach 
the most accurate result. Because the Court finds that Commerce’s deci- 
sion was not reasonable, there is no need to consider whether the deci- 
sion was supported by substantial evidence on the record. 

Accordingly, the Court remands to Commerce again to consider 
whether the PRC trading companies’ steel input data is the best infor- 
mation available. Commerce therefore should reopen the administra- 
tive record to inquire as to the reliability of the PRC import data 
submitted by the trading companies. 


B. Longest Distance Between Input Suppliers and Factory: 


In accordance with the Court’s instructions, Commerce reopened the 
record on remand and sought information relating to the percentage of 
steel sourced by the PRC HFHTs manufacturers from various suppliers, 
and the distances between the manufacturers and suppliers. Using this 
information, Commerce corrected its inland freight adjustment in the 
Remand Determination. Neither plaintiff nor defendant-intervenor 


3 The Court notes that this remand instruction is not the same as that prayed for by plaintiff. Rather than remand to 
Commerce to accept the steel input data without further inquiry, as plaintiff would have, Commerce still has an obliga- 
tion to assess the reliability of the data 
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submitted comments on this issue; therefore, the Court sustains this 
part of Commerce’s Remand Determination. 


IV. 


CONCLUSION 
The Court again remands the Final Results with respect to Com- 
merce’s use of surrogate country data to value the steel input when PRC 
import data is available. All other aspects of Commerce’s Remand De- 
termination are sustained. A separate order will be entered accordingly. 
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